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ALAA response to ALRC Issues Paper: Copyright and the Digital Economy

ALAA (http://austlitagentsassoc.wordpress.com/about-2/) founded in 2003, is a voluntary body, which provides a public presence and point of contact for Australian literary agencies. Currently ALAA has 16 members representing around 1000 of Australia’s published writers.

It is ALAA’s position that the exceptions and statutory licences in the Copyright Act 1968 are adequate and appropriate in the digital environment. 

What exactly is the problem with the current copyright law? What is not working? In our experience the Copyright Act is working well. Yes, we all struggle in times of change but the Act is not letting us down. 

We cannot assume people would not pay for the use of copyrighted material if the method of paying were easy and affordable – think iTunes and/or the App store.

The major problem with the Copyright Act in the digital environment is that it is having a negative impact on the ability of creators to be compensated for their work. 


Access and Payment 

The purpose of copyright is to protect the rights of creators. The aim of the Copyright Act is to find a balance between providing incentives/rewards for creators to innovate and create and invent and the public’s right to access and use the works created and to (sometimes) pay for that use.

From the point of view of creators the way copyright functions in the digital environment in the same way that it has functioned traditionally. That is, if others want to use the work of a creator they seek permission to do so and pay a fee for the use of their work if the creator asks for one. 

The key issues of the Act are access and payment. Access is easy these days. There is more access to creative works in the modern world. Getting payment is more difficult. How users pay the creators in a digital environment is problematic, but with some thought and work it could be made simple.

It is not the experience of our members that there is a reduced recognition that copyright is a form of property. We think that there is an increased awareness of this. We are contacted daily by people wanting to use the Works created by our clients. 
The people who do use copyrighted material without payment, e.g. download illegally, generally know they are stealing but we believe most people would be happy to pay for the use of copyrighted material if it were made easy to do so. What is referred in the Issues Paper as ‘cultural heroism’ is a minority activity. It is also theft.

A bigger problem for creators is the organizations, which are established to use copyrighted material without paying for it, creating wealth for themselves. 

Copyright does act as an incentive to production of new material. Every agent has a slush pile of, at minimum, 800 submissions a year. The creative writing schools are full.

Currently only moral rights are an absolute rights. More rights must be made absolute, for example statutory rights. Some organizations demand these rights be taken away from the creator. Many organizations are bullish contractually with creators in regard to statutory rights. Accordingly a lot of money goes to international corporations instead of Australian creators. If these were to be made immutable it would help issues of payment. See also question 29.

The Inquiry
Question 1. 	The ALRC is interested in evidence of how Australia’s copyright law is affecting participation in the digital economy. For example, is there evidence about how copyright law: 
(a)  	affects the ability of creators to earn a living, including through access to new revenue streams and new digital goods and services;
(b)  	affects the introduction of new or innovative business models;
(c) 	imposes unnecessary costs or inefficiencies on creators or those wanting to access or make use of copyright material; or
(d)  	places Australia at a competitive disadvantage internationally.	
Copyright law is not effecting participation in the digital economy in a negative fashion per se, i.e. access is not affected. Payment is sometimes problematic and the challenge is working out ways for creators of copyright to be paid. 
In part the ability of creators to earn a living is being impacted in a negative fashion in the digital environment because many businesses have, so far, refused to budget for the use of copyrighted material. 
Individuals are much more likely to respect copyright creators and their rights to be compensated for the use of their material. 
If it is possible and easy to pay those who advertise in a digital environment, thus is must also be possible to pay creators. All that is needed is the will to set up systems to facilitate this. 
It is a problem for creators is that many businesses functioning in the digital environment often demand that the licence (to use material) includes all rights in the work, thus not allowing the creator to access other forms and ways of payment. The digital environment is only one way to use a work and it should be standard that licences between creators and businesses functioning only in the digital environment are for that digital use only.

Guiding principles for reform
Question 2. 	What guiding principles would best inform the ALRC’s approach to the Inquiry and, in particular, help it to evaluate whether exceptions and statutory licences in the Copyright Act 1968 (Cth) are adequate and appropriate in the digital environment or new exceptions are desirable?
Most people want to do the right thing and compensate the creators of copyright for the use of their work in other forms - give people the means to do this. 
Make it easy for them to pay the copyright owners, no matter how small the payment is. 
Look at systems such as APRA and see how this might work for writers and their works.
Understand that it is organizations that are the problem. Many want content for nothing whilst claiming the copyright law is ruining their business.
A collecting agency would solve a lot of payment problems while not inhibiting access.

Online use for social, private or domestic purposes
Question 11. 	How are copyright materials being used for social, private or domestic purposes—for example, in social networking contexts?
In the digital environment there are no private or domestic purposes. It is SOCIAL media. People are creating content, and this sometimes includes copyrighted material, that essentially is being given, for free, to corporations, usually based outside of Australia. 
If an individual who does not earn their living from copyright wants to write things and post them on to a site and thereafter share that content with a corporation that is their choice. But it is different if that individual chooses to add copyrighted material; that they should pay for. Many blogs and social media sites monetise their content via advertising. If this is easy to do then it is easy for them to pay for any copyrighted material they wish to use.
Social media corporations and the ISPs could be made participants to a collecting scheme. If they can distribute advertising revenue, they can distribute payments to creators, particularly through a collecting scheme.
Question 12. 	Should some online uses of copyright materials for social, private or domestic purposes be more freely permitted? Should the Copyright Act 1968 (Cth) be amended to provide that such use of copyright materials does not constitute an infringement of copyright? If so, how should such an exception be framed?
No. The copyrighted material of creators should not be handed over to corporations without permission of the creators. 
We have no idea how theses corporations will use, or attempt to use, the material collected on their sites in the future. 
Question 13. 	How should any exception for online use of copyright materials for social, private or domestic purposes be confined? For example, should the exception apply only to (a) non-commercial use; or (b) use that does not conflict with normal exploitation of the copyright material and does not unreasonably prejudice the legitimate interests of the owner of the copyright?
There should be no exceptions, other than the current Fair Use exceptions. Each exception to the Copyright Act impacts (usually negatively) on the ability of the creator to earn a far income from their work.

And how would one define non-commercial use in the digital space where even some blogs have ads on them? 

Transformative use		
Question 14. 	How are copyright materials being used in transformative and collaborative ways—for example, in ‘sampling’, ‘remixes’ and ‘mashups’. For what purposes—for example, commercial purposes, in creating cultural works or as individual self-expression?
Transformative use has existed forever and it still exists. Yet it remains a minority activity. It’s hard to understand the focus on it here.

There should be no unauthorized or free use of another creator’s work for commercial benefit, for the creation of cultural works or for “individual self-expression” no matter how “transformative” the new work is. It’s true that one aim of the copyright act is to encourage the creation of such new work, but not at the expense of original copyright owners or creators.

Question 15. 	Should the use of copyright materials in transformative uses be more freely permitted? Should the Copyright Act 1968 (Cth) be amended to provide that transformative use does not constitute an infringement of copyright? If so, how should such an exception be framed? 	No. At all times it should be up to the individual owner of any copyrighted material how their material is used. It cannot be a blanket ruling. Creators must remain in control of their copyright.

Question 16. 	How should transformative use be defined for the purposes of any exception? For example, should any use of a publicly available work in the creation of a new work be considered transformative? 
See answers to previous questions on Transformative Use.

Question 17. 	Should a transformative use exception apply only to: (a) non-commercial use; or (b) use that does not conflict with a normal exploitation of the copyright material and does not unreasonably prejudice the legitimate interests of the owner of the copyright?	
See answers to previous questions on Transformative Use.

Question 18. 	The Copyright Act 1968 (Cth) provides authors with three ‘moral rights’: a right of attribution; a right against false attribution; and a right of integrity. What amendments to provisions of the Act dealing with moral rights may be desirable to respond to new exceptions allowing transformative or collaborative uses of copyright material?
None. See answers to previous questions on Transformative Use.

Libraries, archives and digitisation	
Question 21.	 Should the Copyright Act 1968 (Cth) be amended to allow greater digitisation and communication of works by public and cultural institutions? If so, what amendments are needed?
There should be no amendments and there should not be greater digitization and communication of Works unless it is with the permission of the owners of the copyright and unless compensation is paid (if the copyright owner requests it).

Educational institutions
Question 29. 	Is the statutory licensing scheme concerning the reproduction and communication of works and periodical articles by educational and other institutions in pt VB of the Copyright Act 1968 (Cth) adequate and appropriate in the digital environment? If not, how should it be changed?
These work reasonably well. Some greater clarity, transparency and regularity in the process of these payments would help.  
The split in the payments between creator and publisher needs to be laid down by law. With PLR and ELR, the government laid down a split and this works well. The Statutory licensing scheme should work this way as well. Currently too much power is with the organizations, often multi-national corporations rather than with the creators. Without the creators, we have nothing. 
There should be a minimum split  - we suggest 70% creator/30% publisher (with the creator of the copyright being able to negotiate a greater split if they so wish). 
This it would help creators, and clarify their position as creators of copyrighted material, if statutory rights were made an absolute right, as moral rights are.
Question 30. 	Should any uses of copyright material now covered by the statutory licensing schemes in pts VA and VB of the Copyright Act 1968 (Cth) be instead covered by a free-use exception? For example, should a wider range of uses of internet material by educational institutions be covered by a free-use exception? Alternatively, should these schemes be extended, so that educational institutions pay licence fees for a wider range of uses of copyright material?
No.
Question 31. 	Should the exceptions in the Copyright Act 1968 (Cth) concerning use of copyright material by educational institutions, including the statutory licensing schemes in pts VA and VB and the free-use exception in s 200AB, be otherwise amended in response to the digital environment, and if so, how?
No.

Statutory licences in the digital environment
Question 40. 	What opportunities does the digital economy present for improving the operation of statutory licensing systems and access to content?
It provides a lot of opportunities to sort and collect data and information in better and more efficient ways. It can help facilitate payment whilst keeping access at a premium. 
These opportunities need to be exploited to make the relationship between the creators of copyrighted material and the users of that material more efficient and immediate.

Question 41. 	How can the Copyright Act 1968 (Cth) be amended to make the statutory licensing schemes operate more effectively in the digital environment—to better facilitate access to copyright material and to give rights holders fair remuneration?
One way would be to make Statutory Rights absolute and immutable. Access is working well.
Question 44. 	Should any uses of copyright material now covered by a statutory licence instead be covered by a free-use exception?
No.

Fair dealing exceptions		
Question 45. 	The Copyright Act 1968 (Cth) provides fair dealing exceptions for the purposes of:
(a) 	research or study;
(b) 	criticism or review;
(c) 	parody or satire; 
(d) 	reporting news; and
(e) 	a legal practitioner, registered patent attorney or registered trade marks attorney giving professional advice.
What problems, if any, are there with any of these fair dealing exceptions in the digital environment? 
No problems with these exceptions.
Question 46.  	How could the fair dealing exceptions be usefully simplified? 
Don’t think this is necessary.
Question 47.  	Should the Copyright Act 1968 (Cth) provide for any other specific fair dealing exceptions? For example, should there be a fair dealing exception for the purpose of quotation, and if so, how should it apply? 
No, we don’t think this is necessary.

Other free-use exceptions
Question 48.  	What problems, if any, are there with the operation of the other exceptions in the digital environment? If so, how should they be amended?
Don’t see any problems.
Question 49.  	Should any specific exceptions be removed from the Copyright Act 1968 (Cth)?
No.
Question 50.  	Should any other specific exceptions be introduced to the Copyright Act 1968 (Cth)?
No.
Question 51.  	How can the free-use exceptions in the Copyright Act 1968 (Cth) be simplified and better structured?
Don’t see any problems, with how it currently functions.

Fair use	
Question 52.  	Should the Copyright Act 1968 (Cth) be amended to include a broad, flexible exception? If so, how should this exception be framed? For example, should such an exception be based on ‘fairness’, ‘reasonableness’ or something else?
No.
Question 53.  	Should such a new exception replace all or some existing exceptions or should it be in addition to existing exceptions?
Don’t see the need for other exceptions.





