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Question 6-4: Should offensive language remain a criminal offence? If so, in what circumstances? 
Introduction
State and territory laws which prohibit the use of offensive, indecent, obscene or disorderly language in or near a public place (‘offensive language crimes’) should be repealed. In the alternative, offensive language and conduct crimes should be narrowed in scope so that they contain aggravating elements which the prosecution must prove beyond reasonable doubt, such as the intention to provoke physical violence; or the incitement of others to commit physical violence towards persons or property. The reasons which ground these submissions are set out below.[1]
Background Information
What are offensive language crimes?
Consistent with the ALRC Discussion Paper,[2] I defineoffensive language crimes as those laws in Australian states and territories which prohibit the use of offensive, obscene, objectionable, indecent, profane, threatening, abusive or insulting language, either in, near, or within hearing from a public place.[3] These provisions generally target verbal speech, while written signs and displays (such as a person wearing a t-shirt, or displaying a sign, with a swear word on it)[4] are punished under offensive conduct offences.[5]
A table of current offensive language crimes and their punishments is provided below. Although often characterised as ‘minor’ public order offences, these crimes attract punishments of up to six months imprisonment in the Northern Territory (‘NT’) and Queensland.[6] Offensive and obscene laws have existed in various forms in NSW since the mid-19th century,[7] and similar laws were subsequently adopted by the Australian colonies.
More specific provisions, limited to contexts such as on public transport,[8] also prohibit offensive and disorderly conduct.[9] Some of these sections overlap. For example, a fine of $110 or a penalty notice amounting to $400 can be issued by an ‘authorised officer’[10] for the use of offensive language ‘in or on a public passenger vehicle or train or in a public under thePassenger Transport Regulation 2007 (NSW); [11] while the use of offensive language ‘in or near, or within hearing from, a public place or a school’, contrary to the Summary Offences Act 1988 (NSW), can be punished with a fine of $660 or a Criminal Infringement Notice (‘CIN’) of $500.[12] There appears to be no logical justification for the inconsistency of these fine and penalty notice amounts.
What does ‘offensive’ mean?
The adjectives ‘offensive’, ‘obscene’ and so on are not defined in legislation, nor do statutory lists itemise which words are prohibited. Instead, unclear common law definitions of these adjectives have been developed in case law, many of which rely on dictionary definitions.[13] The most commonly cited definition of ‘offensive’ in the context of offensive language and behaviour crimes is that provided in the Supreme Court of Victoria caseWorcester v Smith, where O’Bryan J defined offensive as ‘such as is calculated to wound the feelings, arouse anger or resentment or disgust or outrage in the mind of a reasonable person’.[14] In considering the perspective of the reasonable person, a magistrate (or police officer) must also have regard to contemporary community standards, and the context in which the words were used.[15]
Table 1: Offensive language crimes across Australia 
	Jurisdiction
	Words punishable
	Location
	Punishment

	ACT
	Riotous, indecent, offensive or insulting behaviour
	In, near, or within the view or hearing of a person in, a public place
	$1 000[16]

	NSW
	Offensive language
	In or near, or within hearing from, a public place or a school
	$660 fine or a $500 CIN[17]

	NT
	Profane, indecent, obscene, threatening, abusive or objectionable words, offending, or causing substantial annoyance to a person
	In or within the hearing or view of any person in any road, street, thoroughfare or public place
	$2 000, six months imprisonment, or CINs of $144 (profane, indecent or obscene words); $288 (threatening, abusive or objectionable words, offending or causing substantial annoyance); or $432 (obscene language)[18]

	Queensland
	Offensive, obscene, indecent or abusive language
	The person’s behaviour must interfere, or be likely to interfere, with the peaceful passage through, or enjoyment of, a public place by a member of the public
	$1 100, six months imprisonment, or police may issue a CIN of $126.15 or $378.45 if within licensed premises[19]

	SA
	Offensive, threatening, abusive or insulting, indecent or profane language
	In a public place or a police station (profane or indecent words are punishable if audible from such a place, which is audible from a public place or neighboring or adjoining occupied premises, or the person intends to offend or insult any person)
	$1 250 or three months imprisonment (for offensive, threatening, abusive or insulting language) or $250 (indecent or profane language)[20]

	Tasmania
	Profane, indecent, obscene, offensive, or blasphemous language; or threatening, abusive, or insulting words
	In any public place, or within the hearing of any person in that place
	Three penalty units or three months imprisonment[21]

	Victoria
	Profane, indecent or obscene language; or threatening, abusive or insulting words
	In or near a public place or within the view or hearing of any person being or passing therein or thereon
	1st offence: 10 penalty units or two months imprisonment; 2nd offence: 15 penalty units or three months imprisonment; 3rd or subsequent offence: 25 penalty units or six months imprisonment. Police may also issue a CIN of $317.14[22]

	WA
	Insulting, offensive or threatening language
	In a public place; or in the sight or hearing of any person in a public place; or in a police station or lock-up
	$6 000 or a CIN of $500[23]


The Criminalisation of Swearing
Offensive language crimes have long targeted words perceived as ‘disgusting’, ‘unmentionable’ or ‘distasteful’ according to the dictates of those in positions of relative power (be they journalists, judges, politicians, or other commentators preoccupied with maintaining ‘standards of civility’).[24] In colonial Australia, swear words such as ‘whore’, ‘bugger’, ‘bloody’ and ‘bastard’ were considered unutterable in public, particularly in the presence of women and children.[25] Currently, and in the past few decades, police primarily target two ‘four-letter words’: ‘fuck’ and ‘cunt’.[26] Accordingly, offensive language crimes have come to be known as ‘swearing’ or ‘anti-swearing’ laws.[27]
Reasons for repeal or amendment of offensive language crimes
In this part, I outline the reasons why I believe that offensive language crimes should repealed or limited in scope. To summarise, these reasons include:
1. Indigenous Australians are disproportionately policed for, and charged with, offensive language and conduct crimes
1. Swear words are ubiquitous in everyday language and popular culture
1. Swear words cause minimal (if any) harm
1. Swear words are a readily available, and harmless means for Indigenous Australians to reject State authority over their lives where few other tools are available
1. Whether words are considered taboo is culturally, socially, and individually relative
1. Indigenous Australians have been identified as having distinct attitudes in relation to the offensiveness of words compared to non-Indigenous Australians
1. Courts are reluctant to consider cultural differences and social explanations for a defendant’s offensive language, such as poverty, homelessness, intoxication and strained Indigenous-police relations
1. The punishment of swear words is influenced by irrational reactions of disgust
1. Offensive language crimes rely on hypothetical legal fictions such as ‘community standards’ and ‘the reasonable person’
1. It is impossible to obtain a neutral, objective standpoint on whether language is offensive
1. Offensive language provisions are characterised by indeterminacy and a consequent risk of inconsistent application
1. These laws put police in a position of conflict: they often act as victim, enforcer and ‘judge’
1. Other criminal offences are available to target specific areas of insult, the incitement of violence, or intimidation
1. Police have other ‘street sweeping’ tools (such as move-on powers) to control or contain disruptive or disorderly words.
1. The Overrepresentation of Indigenous Australians for offensive language and conduct crimes
Indigenous children proceeded against for offensive language and conduct
Indigenous Australians have long been,[28] and continue to be (see below), overrepresented as recipients of offensive language charges and CINs.[29] This is despite the relatively minimal harm (if any) caused by ‘fleeting expletives’ uttered in or near a public space and the ubiquitous use of swear words in public. According to the NSW Bureau of Crime Statistics, from 1 April 2016 to 31 March 2017, Indigenous juveniles comprised 31% (33) of all juveniles (108) in NSW proceeded against to court for the crime of using offensive language. Indigenous juveniles comprised 15% (25) of all juveniles (151) in NSW proceeded against other than to court (for example, by way of youth conference, a warning, an infringement notice or a caution) for offensive language. Indigenous juveniles represented 39% (38) of all juveniles (98) proceeded against to court for offensive conduct; and also 25% (59) of all juveniles (240) proceeded against other than to court for offensive conduct. Indigenous juveniles are highly likely to plead guilty for offensive language and conduct: making up 55% (61) of all guilty pleas (112) for offensive language and 53% (132) of all guilty pleas (252) for offensive conduct in NSW. Yet Indigenous Australians comprise 3% of the NSW population.[30] This means that Indigenous children are vastly overrepresented in actions and proceedings for offensive language and conduct in NSW; and are more likely than non-Indigenous children to end up in court, and also to plead guilty, for offensive language and offensive conduct.[31]
Indigenous adults proceeded against for offensive language and conduct
In the year from 1 April 2016 to 31 March 2017, Indigenous adults comprised 21% (223) of all adults (1054) in NSW proceeded against to court for using offensive language. Indigenous adults also comprised 15% (257) of all adults (1716) in NSW proceeded against other than to court for offensive language (by way of criminal infringement notice or infringement notice). In that year, Indigenous adults comprised 19% (242) of all adults (1279) proceeded against to court for offensive conduct, and 8% (246) of all adults (2918) proceeded against for offensive conduct. While not so grossly overrepresented as Indigenous children, Indigenous Adults ate nonetheless significantly overrepresented in offensive language and conduct proceedings when compared to their population in NSW (3%), and are also much more likely than non-Indigenous adults to have their offensive language or conduct charges brought by police to court. Indigenous adults made up 34% (402) of all guilty pleas (1179) for offensive language, and 31% (1258) of all guilty pleas (4101) for offensive conduct in NSW. Even more concerning are the statistics in relation to imprisonment for offensive conduct. Between 1 April 2016 and 31 March 2017, Indigenous Australians comprised 46% (34) of all (74) sentences of imprisonment handed down in NSW courts for offensive conduct.[32]
These statistics demonstrate that police, prosecutorial agencies and the courts have not heed the message from the Royal Commission into Aboriginal Deaths in Custody (‘RCIADIC’) that:
It is surely time that police learnt to ignore mere abuse, let alone simple 'bad language' ... many words that were once considered bad language have become commonplace and are in general use amongst police no less than amongst other people … Charges about language just become part of an oppressive mechanism of control of Aboriginals.[33]
The above empirical findings support earlier quantitative studies on this topic. In 1999, the Aboriginal Justice Advisory Council found that on average, Indigenous people were 15 times more likely to be prosecuted for offensive language or conduct than the rest of the NSW population.[34] The most common outcome for Indigenous people appearing on offensive language or conduct charges was to be sentenced after pleading guilty.[35] Indigenous persons were much less likely to defend their charges, and police frequently employed the strategy of charging defendants with offensive language in combination with one or more other crimes against, or affecting, police officers (colloquially known as the ‘trifecta’ or the ‘hamburger with the lot’; a combination of the offences of offensive language/conduct, resist arrest, hinder police and/or assault police).[36] Research conducted by Tamara Walsh, a Queensland academic in law and social justice, has shown that Indigenous people, people experiencing psychiatric, mental or cognitive impairment, and homelessness, were disproportionately represented amongst those charged with public nuisance-type offences.[37]
These statistics are alarming, and yet unsurprising for those familiar with the history of overpolicing and disproportionate punishment of Indigenous Australians for public order crimes, especially in relation to offensive language and conduct. Police play a pivotal role in the overrepresentation of Indigenous persons, particularly juveniles, in the criminal justice system for offensive language and behaviour crimes.[38] One reason for this is the preoccupation of modern policing with the use of public space, which renders those who more reliant on public space for socialising—youth, the ‘working class’ and many Indigenous persons—‘peculiarly subject to the policing gaze, regulation and coercion’.[39] Another is police officers’ inclination to punish those perceived to challenge to ‘their authority’ in public space by swearing at police.[40]
2. Resistance of neo-colonial control
Aside from the fact that swear words are ubiquitous amongst both Indigenous and non-Indigenous Australians (discussed below), it is clear that Indigenous Australians often use swear words to reject authority, or in an attempt to reassert control over their lives.[41] For many Indigenous Australians, swearing is a verbal, readily-available means of resistance to, and rejection of, power asserted over their lives by police. According to anthropologist and Indigenous scholar Marcia Langton, Aboriginal people swore at police to demonstrate a view that police had ‘no right or authority’ over Aboriginal lives; to voice a belief that the criminal justice system was ‘illegitimate and oppressive’; and to challenge the authority of those who dispensed its ‘justice’.  Through this ‘linguistic code’, Aboriginal people could ‘overcome fear of police brutality at the time of confrontation, laugh at their oppressors and exercise their own legal method by using swear words which portray the police and their legal culture as grotesque’. [42]
3. Cultural differences in attitudes towards swearing
Whether words are considered taboo is culturally, socially, and individually relative.[43] Perceptions of offensiveness shift according to gender, age, cultural and individual biases.[44] Many Indigenous Australians have been identified as having distinct attitudes in relation to the offensiveness of words compared to non-Indigenous Australians. Anthropological and linguistic studies have documented a liberal use of ‘four-letter words’ by Indigenous Australians, where such use is not associated with shame or stigma.[45] Langton has recognised that what is considered offensive or ‘swearing’ for many Indigenous communities is that which is forbidden by Indigenous Law, such as ‘swearing to certain kinds of “poison relations”—in-laws, or a sister swearing in front of a brother’.[46] Swear words, although English in origin, have developed a unique polysemous meaning for Indigenous Australians ‘relying for much of their cultural content on traditional Aboriginal ways of looking at the world’.[47] For many Indigenous people, swearing constitutes, alongside fighting, ‘appropriate rule-governed behaviour’ and functions as a resolution-processing and social-ordering device derived from traditional Aboriginal cultural patterns.[48] As Langton writes:
For Aboriginal people, swearing and fighting are still familiar features of life. There are well known rules, or at least. the individuals Involved manipulate the action according to certain well known and approved formulae. In daily discourse, swearing is subject to social rules, so that Individuals who choose swearing as one of a number of discourse strategies will know that they may swear jokingly to certain people and in certain contexts, and yet by swearing aggressively to others will know that the likelihood of precipitating a fight is high. Thus, fighting also proceeds according to rules and is usually precipitated deliberately by public accusation and insult involving aggressive swearing.[49]
Linguist Diana Eades has similarly stated:
Simply put, what is widely considered to be obscene language in many sectors of mainstream Australian society is less likely to be offensive in Aboriginal societies. Swearing, like fighting, is considered to be a normal part of Aboriginal social interaction, and in particular a necessary part of settling disputes.[50]
This research supports the view that punishing Indigenous people for swearing is effectively penalising them for words used in ‘routine, everyday communication’.[51] Further, offensive language laws are largely interpreted in a way that incorporates the norms of an imagined white Australia, and fails to recognise cultural divergence from these norms.[52] As I examine below, the legal doctrine in relation to offensive language and conduct crimes leaves little room to recognise cultural, social and individual differences in relation to offensive language and conduct, including differences between Indigenous and non-Indigenous Australians in relation to the perceived offensiveness, and the different pragmatic functions, of swear words.
Case study: Del Vecchio v Couchy
The Queensland Court of Appeal case Del Vecchio v Couchy illustrates key issues that judges can encounter when attempting to attain an objective view of whether language is offensive or insulting.[53] The facts of that case were that at approximately 4am on 21 September 2000, in inner-city Brisbane, an intoxicated, homeless, disoriented Indigenous woman, Melissa Jane Couchy (‘Couchy’), was approached by a male police officer, Sergeant McGahey. McGahey asked Couchy if she wanted to go to ‘the compound’—a nearby shelter. Couchy replied, ‘Sarge, the Compound is for fucking dogs.’ A nearby female police officer then asked Couchy to state her full name and address. Couchy replied, ‘You fucking cunt’.[54] Couchy was arrested for using insulting words in a public place,[55] and on 7 December 2000 was sentenced in Brisbane Magistrates Court to three weeks imprisonment.[56] The District Court of Queensland dismissed Couchy’s appeal against conviction, but reduced her sentence to seven days.[57] Couchy’s subsequent appeal to the Queensland Court of Appeal was dismissed, as was her application for special leave to appeal to the High Court of Australia.[58]
Couchy’s case is not unusual: as the statistics above demonstrate, she was much more likely than a non-Indigenous Australian to be charged with an offensive language crime.[59] Further, Couchy was homeless, a status that made her especially visible in public spaces.[60] These aspects of her identity and social situation subjected her to a greater degree of intervention in her everyday activities.[61] Another notable feature of Couchy’s case was the power asymmetry between her and the police officers. In addition to her arrest, at multiple instances the police officers assumed the ability to control Couchy’s movements and words, a control that Couchy resisted. First, Sergeant McGahey suggested to Couchy that she should go to the compound, a request which Couchy was not legally obliged to comply with. Constable Del Vecchio dictated that Couchy state her full name and address (although she was familiar to police), which Couchy refused to do. Third, the Constables directed Couchy to get in the van, which Couchy also refused (but was forced) to do.
I have elsewhere argued that when this obvious power asymmetry is taken into account, as well as the facts that Couchy is Indigenous, was homeless, and regularly came into contact with the police,[62] it is possibly to entertain multiple interpretations of Couchy’s use of the words ‘fucking cunt’ to a (presumably non-Indigenous) female police officer in the early hours of the morning on an inner-city Brisbane street.[63] For example, the phrase could be construed as an expression of resistance, or as venting frustration in response to being ordered around by police; both of which are preferable alternatives to physical retaliation.
However, the Queensland Court of Appeal declined to entertain a sympathetic reading of Couchy’s words and situation, which took into account the aforementioned contextual factors. The Chief Justice questioned the relevance of the defendant’s ‘Aboriginality,’[64] while another judge stated: ‘I just think to add the word ‘Aboriginal’ stretches the bar too far; it's not necessary.’[65] The Court also declined to take the defendant’s poverty or homelessness into account in assessing the ‘context’ in which her language was used. The Court even went so far as to suggest that taking these contextual factors into account would discriminate against wealthy, white men like themselves: ‘You mean that if I said these words I'd be guilty of an offence, but if she says them she's not? … One law for the rich and another for the poor.’[66] The judges failed to mention the very low likelihood that they—in light of their socio-economic status, social standing, occupation, education and language habits, in short, their privilege—would find themselves in a similar position to that of the defendant, an issue that I examine below. The case ofDel Vecchio v Couchy illustrates the absurd lengths that judges will go to—in an effort to obtain a ‘neutral’ or ‘objective’ viewpoint— to blind themselves to the relevance of their own whiteness and privilege,[67] and to deny fundamental aspects of a defendant’s identity and social situation.[68]
4. Reliance on objective standards
Laws that prohibit offensive language necessitate that judges rely on legal fictions such as ‘community standards’ and the views of the ‘reasonable person’ when determining whether language is criminally offensive. There is no clear legal statement regarding what those ‘community standards’ might be, or how a judge is to discern them (should they consider surveys, popular culture, literature, or their own observations, for example?) It is similarly unclear which ‘community’ a judge should have regard to (is it the whole of Australia, or a local community such as Redfern, Double Bay, or Townsville?) The case law simply provides that offensiveness is a matter for ‘judicial notice’, allowing judges to rely on their unique everyday experience and ‘common sense’ to determine what community standards on offensive language are.[69] My research has found that judicial officers regularly fail to adequately explain in their reasons for judgment how they determined community standards, who ‘the reasonable person’ is, or what views they hold.[70] Further, it is doubtful that police or transport officers, when issuing infringement notices for offensive language, adequately engage with the complex elements of offensive language crimes.[71] This is plainly unsatisfactory, and leads to an unequal and indeterminate application of offensive language crimes, as outlined in the following part.
5. Offensive language crimes are characterised by uncertainty and inconsistent application
Offensive language provisions are characterised by indeterminacy and a consequent risk of inconsistent application. A core criminal justice principle is that persons ‘should not be forced to guess at their peril’[72] whether their behaviour will be punished. With offensiveness deemed a matter for judicial notice, different decision-makers can apply contradictory ideas when adjudicating offensiveness. Some judicial officers view swear words as disgusting, sexual or violent;[73] others perceive swearing as legitimate, ubiquitous and necessary component of the English language, as able to be protected under free expression laws, and as non-violent, ephemeral expressions of frustration, anger or resistance.[74] As a result of this, a person cannot predict with sufficient certainty which ideas a judicial or police officer will rely on to inform their assessment of whether their words are offensive. The crime does not possess the characteristics of legal certainty, consistency and non-arbitrariness. This puts these laws at risk of being in breach of the ‘rule of law’, as a person cannot sufficiently moderate their behaviour in order to comply with ‘the law’.[75]
 
6. The influence of irrational reactions such as disgust
Many politicians, judicial officers, and also members of the general public, denounce swear words as dirty, disgusting or dangerous based on irrational reactions of disgust, as well as an inadequate understanding of the meaning and functions of swear words.[76] My research has exposed and debunked many tacit ‘common sense’ judgments that judicial officers have relied on when adjudicating offensive language crimes[77]. These views, contrary to sociolinguistic research on swearing,[78] include that:
1. swear words have a ‘nature’, which is invariably disgusting, dirty or sexual;
1. swear words are contagious or polluting;
1. swear words conjure up disgusting or sexual images;
1. swear words do not comprise part of ‘Standard English’;
1. swear words are only used by the poorly educated;
1. swear words should be considered more offensive if spoken to an authority figure, or in the presence of the elderly, women or children;
1. slipping language standards lead to increased moral depravity and social disorder; and
1. it is possible to rid the English language of swear words.[79]
The reliance of police and judicial officers on these disputed and outdated language ideologies undermines the legitimacy of offensive language crimes as they are currently framed and interpreted. It also points to a need for the legal system to have greater recourse to expert linguistic evidence on swearing; rather than rely on the unpredictable, and sometimes ill-informed, views of judges on what constitutes ‘community standards’ on offensive language. 
7. Double Standards
Swear words are ubiquitous in popular culture, in everyday language, and are used by police officers, judges,[80] and by persons in positions of influence (including Australian Prime Ministers).[81] For instance, in 2012, former Australian Prime Minister Kevin Rudd was infamously caught on camera saying at the Copenhagen Climate Change conference, ‘[t]hose Chinese fuckers are trying to rat-fuck us.’ Responding to Rudd’s outburst, then Opposition Leader Tony Abbott offered a gesture of solidarity, acknowledging ‘[w]ell, he wouldn't be the only politician to use colourful language behind closed doors.’[82] The fact that those in positions of influence admit to swearing (and have sworn) undermines the proposition that these words are contrary to community standards, as well as the criminal punishment of others for these words.
Taylor has observed that people who enjoy a more privileged position in Australian society, by virtue of their profession, social status, education and ‘connections’, are rarely prosecuted for using what Taylor calls ‘high category’ swear words (such as ‘cunt’ or ‘fuck’), even where they use these words in relatively public locations.[83] Meanwhile, less privileged members of society, including those disadvantaged by poverty or homelessness, those whose language deviates from so-called ‘Standard English’,[84] and Indigenous persons, continue to be overrepresented in offensive language cases.[85] The empirical reality that prominent persons and police are rarely punished for using offensive language, while Indigenous Australians and marginalised groups are disproportionately represented as recipients of offensive language crimes and CINs, means that police are inevitably applying double standards: targeting some people for swearing, but not others, and are turning a blind eye to swear words by their colleagues. This hypocrisy was particularly acute when a police officer arrested an Aboriginal man for saying to police: ‘Don’t tell me to get fucked’.[86]
The Aboriginal Legal Services regularly receives complaints about offensive and abusive language and behaviour from police, a problem identified by the RCIADIC.[87] The 1992 ABC documentaryCop it Sweet filmed police arresting and charging an Aboriginal defendant on ‘The Block’ in Redfern for using four-letter words; the same police who were filmed using four-letter words towards members of the public without caution or reprimand.[88] The hypocrisy of police taking offence to words they themselves use was further highlighted in the 2016 coronial inquest into the death of Ms Dhu, who, in August 2014, at the age of 22, died after being taken into police custody for unpaid fines (many of which were for disorderly conduct because she had sworn at police officers). Sergeant Rick Bond, shift supervisor on the day of Ms Dhu’s death, gave evidence at the inquest that he had whispered into Ms Dhu's ear: ‘You're a fuckin’ junkie’. He said it was normal practice in the Pilbara for police officers to use the word ‘fuck’ to detainees.[89] Ms Dhu’s fines for swearing at police, her treatment in custody,[90] and her subsequent death, highlight the gross hypocrisy and injustice of a situation in which someone can be imprisoned for swearing at a police officer, while police officers can escape punishment for swearing at those in their custody.
8. Police are in confliction positions of victim, enforcer and judge
As the NSWLRC reported in 2012, many offensive language offences are directed at police (or other enforcing officers) in situations where there is no ‘victim’ other than the issuing officer.[91] This police ‘victim’ must decide whether to ignore the language, give a warning or caution, issue a CIN or charge the person with an offence. This results in a potential conflict of interest where ‘in effect, the victim [is] issuing the punishment’,[92] undermining the perception (and likelihood) that these laws will be objectively enforced in an open-minded, dispassionate fashion.  
Conclusion: Reform or repeal of offensive language crimes
Given the trivial and ubiquitous nature of the speech that offensive language crimes seek to punish—swear words; the broad and unclear ambit of these crimes; their disproportionate enforcement against Indigenous Australians and marginalised groups; the overrepresentation of Indigenous Australians in juvenile detention facilities and prisons; the inconsistent application of offensive language crimes; the reliance on legal fictions such as ‘community standards’; cultural differences in views towards swear words; judicial and police officers’ recourse to irrational reactions of disgust when punishing swearing; and the fact that the ‘victim’ of these offences (police) can also adjudicate offensiveness, it is my opinion that swear words, unaccompanied by threats of imminent unlawful contact, do not warrant criminal sanction. Something ‘more than mere offensiveness’[93] should be needed to support a criminal conviction for offensive language crimes.
One way that these crimes could be narrowed in scope is by adding an additional legal element, requiring that the language directly threaten or incite physical violence towards persons or property. However, it could be argued that in amending offensive language crimes in this fashion, they would become unused in practice, as such conduct would likely already be covered by existing criminal provisions (such as the crime of psychic assault under s 61 of theCrimes Act 1900 (NSW)). I note here that police have other offences available to them to target specific areas of insult, the incitement of violence, or intimidation.[94] Further, police have a number of ‘street sweeping’ tools (such as move-on powers)[95] at their disposal which they can have recourse to in order to prevent disorderly behaviour in public space.[96]
Another suggestion may be to amend offensive language provisions so that they contain an additional legal element which targets vilification on racial, religious, ethnic etc. grounds. In other words, the prosecution would also have to prove that the language was directed at offending someone or a group of people because of their perceived race, sexuality, colour, national, ethnic or religious origin.[97] To add this legal element would send a message that the community finds hate speech or racial vilification more offensive than mere ‘four-letter words’.  One concern I have with such an amendment would be the potential for police to disproportionately target slurs utteredby Indigenous Australians towards non-Indigenous Australians. Police and the courts have been historically prone to reinforcing existing power inequalities when policing and adjudicating offensive language crimes. For instance, in the case of Green v Ashton [2006] QDC 8, an Indigenous Australian was convicted with public nuisance under s 6 of theSummary Offences Act 2005 (Qld) for saying to police officers: ‘I don’t care, you are all racist cunts’. The District Court judge reasoned that the words were offensive because ‘police officers are often the butt of an accusation of carrying out their duties in a racist way’ and the police officer would be ‘particularly sensitive’ to ‘allegations’ of racism.[98] As legal academic Lennan has written, the historical failure of police to adequately charge those who use racist slurs and profanities towards Indigenous Australians means that such laws have ‘more commonly been used as an instrument of racism than as a legal means of punishing racist expression.’[99] Thus, any narrowing of offensive language crimes to target hate speech must be accompanied by a significant cultural shift within the police force.
Overall position
Having considered various options for amendment, and the practical problems that such amendments may encounter, it is my opinion that offensive language crimes should be repealed. Simply put, the punishment of swearing should not be the prerogative of the criminal law.  In addition to this, offensive conduct crimes should be amended so as to specifically exclude the punishment of swear words.
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Question 6–5: Should offensive language provisions be removed from criminal infringement notice schemes, meaning that they must instead be dealt with by the court?
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Introduction
Alongside the repeal of offensive language crimes, Australian jurisdictions which allow police and enforcing officers to issue penalty notices for offensive language crimes should remove these alternative schemes. The NT Government should also remove the power of police to conduct a paperless arrest for obscene or objectionable language. Even if state and territories were to retain or narrow the scope of offensive language crimes, they should still abolish the CIN schemes, and offensive language crimes should be dealt with by way of traditional court processes. The reasons which ground this submission are outlined below.
Overview of CINs for Offensive language
Alongside traditional court processes, police officers in most Australian jurisdictions (NSW, the NT, Queensland, Tasmania, Victoria and WA) have powers to issue ‘on the spot fines’ (penalty notices, infringement notices or ‘CINs’) for offensive or obscene language.[1] CINs are notices to the effect that, if the person served does not elect to have the matter determined by a court (‘court-elect’), that person must pay the amount prescribed for the offence within a fixed time period.[2] Recipients who court-elect risk incurring a criminal record, harsher penalties, additional costs, and the expended time and stresses associated with the process of criminal prosecution.[3] In NSW, CINs may only be issued to persons over the age of 18 and must be issued by a police officer, while in WA the offender must be 17 years of age or older.[4]
CINs for offensive language were introduced with the objectives of easing congestion in overstretched courts, and saving police officers time and money when processing minor offences.[5] It is questionable whether these goals are achieved in the long term, or whether they offset the potential for CINs to result in ‘net-widening’.[6]
Reasons for submission:
The key reasons which ground my submission that CIN schemes should be removed from offensive language crimes are as follows:
1.     Overrepresentation of Indigenous Australians and net-widening concerns
In the year 1 April 2016 to 31 March 2017, Indigenous adults accounted for 15% (245) of all adults (1609) issued a criminal infringement notice for offensive language.[7] This is despite the fact that Indigenous Australians comprise only 3% of the NSW population.[8] This is concerning given that in 2005 and in 2009, the NSW Ombudsman reported evidence of ‘net-widening’ in the use of CINs for offensive language, with police issuing CINs in circumstances where a warning or caution would have been more appropriate or where a court would likely have acquitted the defendant.[9] Few recipients challenge penalty notices, through either internal review or court election. Accordingly, many CIN recipients are paying fines in circumstances where they would likely have been acquitted by a court.[10] Indigenous Australians are even less likely than non-Indigenous Australians to request an internal review or to court-elect in order to challenge the fines.[11] As a result, it is likely that a number of Indigenous Australians are being punished for offensive language when they would have been found not guilty by a court, had no conviction recorded by a court, or would have had their charges withdrawn by police.
2.     Fine enforcement measures
Given that the NSW Ombudsman found that nine out of every 10 Indigenous Australians issued with a CIN failed to pay within the time allowed, many Indigenous Australians who receive a CIN face fine enforcement measures.[12] This has a particularly severe impact on vulnerable people, those who distrust the criminal justice system, and those without the means to pay the fines. The failure to pay CIN amounts may lead to more serious fine enforcement measures, including increasing levels of debt and driver licence sanction. This can increase the chance of secondary offending.[13] In NSW, if a CIN is not paid within 21 days, a reminder notice is issued to the recipient. After 28 days, enforcement costs are added and enforcement processes commenced.
It has been elsewhere noted that driver licence sanctions have a particularly damaging impact on Aboriginal people living in regional, rural or remote communities, where private vehicles are often the only practical means of transport available to access work or basic services.[14] The findings of the coronial inquiry into the death of Ms Dhu illustrate further problems with jurisdictions that allow unpaid fines to be substituted with imprisonment in police custody without court oversight. Ms Dhu had a total of $3,622 owing for minor offences including swearing at police (disorderly conduct).[15] In August 2014, at the age of 22, Ms Dhu died after being taken into police custody for these unpaid fines, and while in police custody, she was mocked, ignored, dismissed and laughed at by police as she cried, choked on her own vomit in the cells and her hands turned blue.[16]
3.     CIN amounts are fixed, vary significantly between jurisdictions and are disproportionate to income
In NSW, the CIN amount is $500. This is only 25% smaller than the maximum fine that a court can impose for offensive language ($660), noting that in most cases, a Court would be unlikely to impose the maximum fine amount for offensive language.[17] The fine was more than tripled from $150 to $500 as part of a package of laws introduced to combat drunken and anti-social behaviour, in response to a number of high-profile ‘one-punch’ incidents in NSW.[18] The NSW fine increases occurred without any evidence that this would deter drug and alcohol-fueled violence.[19] In Victoria, the CIN amount for using profane, indecent or obscene language, or threatening, abusive or insulting words, in or within hearing from a public place is two penalty units (currently $317.14).[20] In Queensland, police may serve an infringement notice of $126.15 on a person who uses offensive, obscene, indecent, threatening or abusive language in a public place, and $378.45 if the language is used within, or in the vicinity of, licensed premises.[21] In WA, police can issue a fine of $500 for disorderly conduct.[22] Accordingly, there is a significant discrepancy between the fine amounts for various jurisdictions.
In the NT, police may issue a penalty notice amounting to $432 for any riotous, offensive, disorderly or indecent behaviour or using obscene language in, or within the hearing of, any person in any public place (s 47 of theSO Act (NT)); $144 for using any profane, indecent or obscene language in a public place, or within hearing of any person passing therein (s 53(1)(a)); and $288 for threatening, abusive or objectionable words or behaviour, or offending or causing substantial annoyance to another person, in a public place or in licensed premises (s 53(7)).[23] NT governments have so far ignored the NT Department of Justice’s recommendations, made in 2010, to streamline and remove duplication in these offences.[24] As a result, police have the discretion to fine a person either $432 or $144 for using obscene language.[25]
4.     Paperless arrest powers
In 2014, the former NT Government introduced a new arrest, detain and fine regime, contained in thePolice Administration Act (NT).[26] The laws allow police to arrest a person for profane, indecent or obscene language in public, without a warrant, and hold that person for up to four hours in custody without charge.[27] The NT Government labelled these provisions ‘paperless arrest’ laws, although they are not always paperless.[28] The laws were subjected to constitutional challenge after Miranda Bowden was arrested, detained and fined under ss 123 and 133AB for a number of minor offences, including using obscene language in public. The High Court of Australia, in a 6:1 decision, upheld the validity of div 4AA, finding that it did not confer on the executive a power to detain which is penal or punitive in character.[29] The paperless arrest laws have been used extensively since they first came into operation, with over 80 per cent of people detained under the laws being Indigenous Australians.[30] Although the current NT Labor Government has previously indicated that it will repeal these paperless arrest powers,[31] this has so far not been done.
5.     Increased police discretion
While CINs might be promoted because of their ‘increased efficiency’, such efficiency comes at the expense of justice and equal and transparent enforcement of offensive language crimes. The NSWLRC highlighted the potential for CINs to substantially widen police discretion. When faced with behaviour that might amount to a penalty notice offence, a police officer need not issue a CIN; they can instead choose to ignore the behaviour, use their common law power to issue an informal warning, issue a caution, or serve a court attendance notice (CAN). With CINs, this choice is rarely subjected to judicial scrutiny.[32]
6.     Complex legal elements of offensive language crimes
The legal elements of offensive language crimes are too complex to be decided ‘on-the-spot’ by police, and require the oversight of those with formal legal qualifications—judicial officers. The complicated and multiple legal elements of offensive language crimes, many of which are yet to be resolved at appellate court level, have been examined in detail elsewhere.[33] To illustrate this complexity here, I note that generally, the prosecution must prove the following elements beyond reasonable doubt. Firstly, the defendant must have spoken the words voluntarily (in a ‘conscious’ and ‘willed’ manner).[34] Secondly, the defendant’s words must have been ‘offensive’, ‘indecent’ or ‘obscene’. Each of these adjectives has a distinct legal definition, for example, the common law definition of offensiveness is that provided inWorcester v Smith: ‘such as is calculated to wound the feelings, arouse anger or resentment or disgust or outrage in the mind of a reasonable person’.[35] An important ‘gloss’ on the test of offensiveness is that the impugned language must warrant the interference of the criminal law.[36]
The ‘reasonable person’ is said to be neither thin-skinned nor overly thick-skinned.[37] She or he is also reasonably tolerant and understanding and reasonably contemporary in his or her reactions.[38] The reasonable person has some sensitivity to social behaviour and social expectations in public places.[39] And a reasonable person is neither a social anarchist nor a social cynic, whose view of changes in social standards is that they are all in one direction—the direction of irresponsible self-indulgence, laxity and permissiveness.[40]
 When considering the perspective of the reasonable person, a magistrate (or police officer) must have regard to ‘contemporary community standards’.[41] The decision-maker must also consider the ‘context’ or circumstances in which the words were used; it is an error of law to hold that swear words such as ‘fuck’ and ‘cunt’ are necessarily offensive.[42] The words must have been used in, or near, or within hearing from a public place (this ‘location’ element differs amongst the various jurisdictions).[43] In some jurisdictions, the prosecution must prove that the defendant intended, or was reckless, as to whether the language was offensive, indecent and so on.[44] In NSW, the defendant must not have had a ‘reasonable excuse’ for using the words (the defendant is to prove this on the balance of probabilities).[45] In other jurisdictions where the offence is considered one of strict liability, the defendant may argue the defence of honest and reasonable mistake of fact.[46] Finally, it is unclear whether the freedom of political communication, which has been implied into the Australian constitution,[47] extends to protect ‘four-letter words’ uttered to challenge persons in position of power, authority or political policies.[48] The latest offensive conduct case heard at appellate jurisdiction, Lim v The Queen [2017] NSW 231, has held that the criminal offence should be construed without unduly burdening political communications.[49]
It is highly doubtful that police are correctly, objectively and diligently considering all these legal elements when determining whether to issue a CIN for offensive language. This is all the more concerning given that police need not give reasons for their decisions to issue CINs, and these decisions are rarely challenged by CIN recipients.
Conclusion
By allowing CINs to be issued for offensive language, efficiency has been prioritised over justice, including a transparent, rigorous and fair application of the criminal law. The preferable option, in addition to repealing offensive language crimes, is for all Australians jurisdictions to remove offensive language provisions from CIN and paperless arrest schemes. 
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