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I Introduction
The advent of the internet has brought tremendous benefits for Australian consumers. One of these benefits has been to put an unprecedented level of information in the hands of consumers. This has resulted in Australian consumers becoming aware of the practice of international corporations charging Australian consumers higher prices for identical products compared to those in overseas markets. The internet has enabled Australian consumers to respond to this by ordering products directly from overseas websites at these lower prices. In relation to copyrighted content, however, these gains, risk being lost in the move towards digital distribution. It will be argued in this essay that the Copyright Act 1968 (Cth) operates to prevent Australian consumers from obtaining digital content from overseas online digital content services. This is to the detriment of Australian consumers and therefore the Copyright Act should be amended to permit this conduct.
II Background
A Policy Background
Over the past two decades, Australia policy makers have expressed a clear preference for Australians having access to wide and affordable access to overseas copyrighted content. This is shown by the vast number of reports from Parliamentary Committees, Senate Legal and Constitutional Legislation Committee, Parliament of Australia, Inquiry into the Provisions of the Copyright Amendment (Parallel Importation) Bill 2001 (2001). independent committees, Intellectual Property and Competition Review Committee, Review of intellectual property legislation under the Competition Principles Agreement – Final Report, September 2000. the ACCC The ACCC has been a particularly strident opponent of parallel importation restrictions. See, for example, Prices Surveillance Authority, Inquiry into Book Prices and Parallel Imports, Report No 61 (1995); Allan Fels, ‘Parallel Importing’ (Speech delivered at Victorian Employers’ Chamber of Commerce and Industry – International Trade Committee, Melbourne, 21 June 1999); Australian Competition and Consumer Commission, Submission to the Productivity Commission, Study into Copyright Restrictions on the Parallel Importation of Books, January 2009. and the Productivity Commission See, for example, Productivity Commission, Restrictions on the Parallel Importation of Books, June 2009. in favour of commercial parallel importation. Although Australian consumers have long had the ability to import for personal use, the importation of most overseas copyrighted content for commercial resale was, until 2003, unlawful. The parallel importation of books was legalised to a limited extent 1992. The legalisation in relation to books came in 1998. All other material, other than feature-films and books, became legal to parallel impot in 2003.  In legalising the parallel import of copyrighted content for commercial resale, the Howard Government stated the purpose of the reforms as to ensure “Australians no longer have to pay higher prices in an unnecessarily limited market.” Explanatory Memorandum, Copyright Amendment (Parallel Importation) Bill 2002. Further steps were taken to ensure the ability of Australians to parallel import when making the 2005 amendments to the Copyright Act. This is shown by the particular care taken to ensure that the new anti-Technological Protection Measures (TPMs) legislation did not affect the ability for Australian consumers to circumvent TPMs (such as on DVDs) for the purpose of avoiding region restrictions. See, for example, the concerns raised by a House Committee: House of Representatives Standing Committee on Legal and Constitutional Affairs, Parliament of Australia, Review of technological protection measures exceptions (February 2006), 40. These concerns resulted in the definition of an “access control technological protection measure” being narrowed to not include a technology for geographic segmentation: Copyright Act 1968 (Cth) s 10. These moves, in conjunction with the rise of the internet which has enabled Australians themselves to import content from overseas markets (as opposed to relying on a parallel importer), are likely to have had a beneficial effect on the pricing of overseas copyrighted content in Australia.
B The Digital Problem
Those efforts by policy makers to ensure access to copyrighted content from overseas markets, however, are of increasingly little relevance. This is due to a trend which sees consumption of copyrighted content increasingly moving from physical-based media such as CDs and DVDs to digital-based distribution via the internet. In 2011, for example, digital sales accounted for 36.7% of the Australian music industry’s value. Australian Recording Industry Association, ARIA releases wholesale figures for 2011 – Press Release (28 February 2012) <http://www.aria.com.au/documents/2011wholesalefigures.pdf>. This was up from 27.2% compared to the previous year. Similarly, in the United States, more films are expected to be watched legally online than on purchased on physical disk-based media Rick Burgess, Online movie streaming will overtake DVD sales this year in the US (23 March 2012) TechSpot <http://www.techspot.com/news/47927-online-movie-streaming-will-overtake-dvd-sales-this-year-in-us.html>.. In recognition of this trend, some rights holders are beginning to eschew physical-based media for a digital-only distribution strategy. In the software industry, this can be seen with Apple making its new “OS X Mountain Lion” operating system available exclusively through its online “Mac App Store”. Brian Heater, Mountain Lion hits the Mac App Store, is one $20 credit card deduction away (25 July 2012) Engadget <http://www.engadget.com/2012/07/25/mountain-lion-hits-the-mac-app-store-is-one-20-credit-card-ded/>. Similar developments are also beginning to be seen in the music, See, for example, the unique business models experimented with by popular bands Nine Inch Nails and Radiohead: NME, Nine Inch Nails follow Radiohead with free album download (3 March 2008) <http://www.nme.com/news/nine-inch-nails/34824>. television See, for example, Netflix’s production of the fourth season of cult television show “Arrested Development” which will be exclusive to Netflix’s video streaming service: Jason Gilbert, Netflix on ‘Arrested Development’ Release: Season 4 Episodes will be Available All at Once (19 April 2012) <http://www.huffingtonpost.com/2012/04/19/netflix-arrested-development-release-season-4-episodes_n_1437273.html>. and video game The gaming industry is perhaps at the forefront of this move to digital only distribution. Games for the burgeoning mobile gaming market are available exclusively through digital distribution. Additionally, many games for the traditional console or PC gaming market are also now distributed through digital means: Sean Ridgely, PC games to go 100% digital by 2011, says 1C (8 January 2010) Neoseeker <http://www.neoseeker.com/news/12792-pc-games-to-go-100-digital-by-2011-says-1c/>. content industries. These developments are likely to hasten with the construction of the National Broadband Network. See, for example, House of Representatives Standing Committee on Infrastructure and Communications, Parliament of Australia, Inquiry into the role and potential of the National Broadband Network (2011) , 200-201.
Digital distribution operates very differently to distribution of content via physical media. A typical example of a digital distribution service is Apple’s iTunes Store, which provides access to digital music, films, television episodes and books. Apple operates individual iTunes storefronts for each country. The US store, for example, will contain content licensed from US rights holders. The Australian store, on the other hand will contain content licensed from Australian rights holders – often subsidiaries of US or UK rights holders. Identical content is generally priced differently based on whether a consumer accesses the US or the Australian storefront. See, for example, Sam Kelton, iTunes users fight back against inflated music prices (5 January 2011) News.com.au <http://www.news.com.au/technology/itunes-users-fight-back-against-inflated-music-prices/story-e6frfro0-1225982198878>. An Australian consumer is prevented from purchasing content from the US store, usually at lower prices, due to the need for a US-issued credit card or gift card. Additionally, the terms of use of the iTunes store contain provisions stating that use of the service outside of the specified region (the US) is prohibited. In particular, note the terms that Apple allows “purchase or rent digital content ("iTunes Products") for end user use only under the terms and conditions set forth in this Agreement”. This is followed up by a term stating that “The iTunes Service is available to you only in the United States”: Apple, iTunes Store – Terms and Conditions (9 August 2010) <http://www.apple.com/legal/itunes/volume/us/terms.html>.
Technologically speaking, these restrictions imposed by online digital content providers do not pose a significant problem for consumers. The iTunes billing scenario, for example, is easily resolved through the purchase of a US-issued gift card from an American third-party seller Sam Kelton, iTunes users fight back against inflated music prices (5 January 2011) News.com.au <http://www.news.com.au/technology/itunes-users-fight-back-against-inflated-music-prices/story-e6frfro0-1225982198878>. Note, however, the common practice of consumers using “fake” US billing addresses. This practice is not condoned. The use of billing addresses from mail-redirection services such as ShipItTo, HopShopGo and MyUS is preferred.. In the very common situation where providers impose restrictions based on a user’s Internet Protocol (IP) address, this is resolved by the user using a “Virtual Private Network” (VPN) service. Such services work by routing the consumer’s traffic to the service through a server in, for example, the US so that it looks like they are accessing the service from the US. Danny Gorog, See, no evil in outwitting the TV networks (April 1 2012)  Sydney Morning Herald <http://www.smh.com.au/digital-life/hometech/see-no-evil-in-outwitting-the-tv-networks-20120331-1w4iw.html>. These methods of evading region restrictions are very popular amongst technologically savvy people. Sam Kelton, iTunes users fight back against inflated music prices (5 January 2011) News.com.au http://www.news.com.au/technology/itunes-users-fight-back-against-inflated-music-prices/story-e6frfro0-1225982198878>.
Although there are no technological barriers to the access of copyrighted content from overseas digital content services, it is submitted that there will generally such an act will often involve an infringement of copyright. This conclusion is based on the following analysis. First, one of the exclusive rights of rights holders is the right to reproduce the content in material form. For works: Copyright Act 1968 (Cth), s 31(1)(a)(i). For subject matter other than works, the phrasing “make a copy” is used: ss 85(1)(a), 86(1)(a). This means that only the rights holder – or someone with a license to do so – can create a copy of the content.
Second, when downloading content from an online digital content service, the copying of the content consumer’s computer hard disk drive will constitute reproduction of the content in material form. The situation in relation to streaming (and thus the access of services such as Netflix and Hulu) is less clear. This would depend on whether the technical process of streaming through that particular service results in a substantial part of the work/subject matter being stored in the Random Access Memory of the device. A further question might involve the role of s 43A and s 111A of the Copyright Act 1968 (Cth). Normally, this poses no problem as there would be a licence to make that copy, as well as any others explicitly permitted in the terms of use or necessarily implied for business efficacy. The situation must however be different where there is a term in the terms of use explicitly stating that the service is only accessible in a specified country, or even more, where it states that no licence is granted to people outside that specified country.  
In those circumstances, it cannot be said that there is an effectual licence to copy the content – to do otherwise would defeat the intention of the rights holder/service provider. Because the downloading of content from that service will necessarily involve the doing of one the rights holders’ exclusive rights (copying) without licence, it will therefore constitute an infringement of copyright. The fact that a user may have paid good consideration for access to the content will be irrelevant.
III The Proposed Exception
For reasons that will be discussed below, it is submitted that the Copyright Act be amended to enable consumers to obtain content from overseas digital content services. It is proposed that this best achieved by adding the following section to the Copyright Act:
“If an act would not have constituted an infringement of copyright if not for the fact that a geographic restriction (whether technological or legal) has been circumvented or breached, then that act is deemed not to be an infringement of copyright.”
This amendment encompasses two themes. First, only the circumvention of geographic limitations is protected by this amendment. Circumvention of other restrictions (such as payment requirements or the use of ad-blocking) will not be permitted by this section. Secondly, this amendment contemplates protection both situations where technological restrictions or contractual terms of use are circumvented or contravened. In the situation where an Australian consumer purchases content from the US iTunes, for example, it is envisaged that they would be able to download and copy content within the terms of use as though the region restriction did not exist. This section should, of course, be stress tested to ensure no undesirable loopholes or side effects are created.
An important corollary of the amendment is to mean that because accessing overseas online digital content services would no longer constitute a primary infringement of copyright, there could equally be no secondary infringement. The conclusion that availability of these services would constitute authorisation is premised on the notion that avoiding firewalls constitutes the primary utility of these services. After all, this is not China where such services are needed to avoid censorship – though an argument might perhaps be made for their use as tools for privacy. Although it might depend on the advertising of the service, I think such a scenario would be more analogous to Cooper v Universal Music Australia Pty Ltd [2006] FCAFC 187 than to National Rugby League Investments Pty Ltd v Singtel Optus Pty Ltd [2012] FCAFC 59. Currently, it is likely that any person offering such a service would be in contravention of the authorisation doctrine and thus, themselves, be liable for copyright infringement. This reform will therefore allow Australian individuals and companies to offer services that enable or facilitate the accessing of overseas digital content services. An Internet Service Provider, could, for example, value-add their internet services by providing access to an easy-to-use VPN as part of the consumer’s internet connection. See, for example, the service that was being provided by NZ ISP “Fyx”: Chris Keall, Geo-block busting ISP gets thumbs up from Chapman Tripp (May 10 2012) National Business Review <http://www.nbr.co.nz/article/new-isp-offers-pay-you-go-surfing-access-geo-blocked-sites-netflix-ck-118272>. Access to overseas digital content services would therefore become much easier for non-technologically savvy users. This is of crucial importance to fully realising the benefits this proposed amendment. For example, the easier it is the more competitive pressure that will be placed on Australian rights holders to reduce their Australian prices.
IV Reasons for the Change
If passed into law, the proposed exception will result in better consumer outcomes, achieve technological neutrality within the law, enhance respect for the Copyright Act and, most importantly, promote the fundamental aims and objectives of the Copyright Act. These reasons are discussed in detail below.
A International Price Discrimination
Recently, there has been much attention given to the issue of differential pricing of digital copyrighted content between regions. See, for example, Anna Caldwell, Growing consumer outrage at information technology mark-ups and rip-offs (2 August 2012) The Telegraph <http://www.dailytelegraph.com.au/news/national/growing-consumer-outrage-at-information-technology-mark-ups-and-rip-offs/story-fndo2iwh-1226440690843>. Indeed, it is an issue that is currently the subject of an inquiry by a House of Representatives Committee. House of Representatives Standing Committee on Infrastructure and Communications, Inquiry into IT Pricing – Terms of Reference (21 May 2012) Parliament of Australia <http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url=ic/itpricing/tor.htm>. Differential pricing refers to the practice of charging consumers different prices for an identical product based on the consumer’s supposed tolerance to higher prices. In the case of Australia, this often involves multinational corporations charging Australian consumers more than equivalent consumers in other countries. Productivity Commission, Economic Structure and Performance of the Australian Retail Industry, December 2011, XXIII. This practice is referred to as price discrimination.
The fact of price discrimination to the detriment of Australian consumers is well established. The following is a table, derived showing the typical discrepancies in price between identical digital copyrighted content on Australian and US digital content services: Choice, Submission No 75 to the House of Representatives Standing Committee on Infrastructure and Communications, Inquiry into IT Pricing, 16 July 2012; Department of Broadband, Communications and the Digital Economy, Submission No 55 to the House of Representatives Standing Committee on Infrastructure and Communications, Inquiry into IT Pricing, 5 July 2012.; Australian Commercial and Media Photographers, Submission No 54 to the House of Representatives Standing Committee on Infrastructure and Communications, Inquiry into IT Pricing, 5 July 2012; Andrew Leigh MP, Submission No 76 to the House of Representatives Standing Committee on Infrastructure and Communications, Inquiry into IT Pricing, 12 July 2012. Pricing data for e-Magazines directly derived from the Zinio website: Zinio, The Economist – Asia Edition – Australian Store (August 18 2012) ; Zinio, The Economist – US Store (August 18 2012) <http://us.zinio.com/browse/publications/index.jsp?productId=369336404>. AUD Exchange rate was 1.04USD on 22 August 2012.
<http://au.zinio.com/browse/publications/index.jsp?productId=500623479&categoryId=cat1960018>. 
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Traditionally, content owners have justified these price differences by reference to the extra costs that they incur in making content available to the Australian market. These costs, for example, include shipping costs as well as higher labour and rent costs. Australian Information Industry Association, Submission No 73 to the House of Representatives Standing Committee on Infrastructure and Communications, Inquiry into IT Pricing, 6 July 2012, 3. Whilst these arguments make sense in relation to copyrighted content distributed on physical media, they do not translate as well when talking about digitally distributed content.  As the Productivity Commission has noted, digital distribution means that the cost of actually getting the content to the end customer is essentially nothing and so arguments based on the size of Australia’s market are “not persuasive” Productivity Commission, Economic Structure and Performance of the Australian Retail Industry, December 2011, XXIII.. Indeed, with digital distribution there are no shipping costs and without a physical storefront, no labour or rent expenditures. More rigorous consumer protection laws Australian Information Industry Association, Submission No 73 to the House of Representatives Standing Committee on Infrastructure and Communications, Inquiry into IT Pricing, 6 July 2012, 3. are similarly irrelevant given the lack of a physical product to repair or replace. The only reason can thus be that rights holders see Australian consumers as willing to tolerate higher prices than overseas and so therefore discriminate against them.
International price discrimination is problematic for a number of reasons. First, a normative argument may be made to the effect that price discrimination is inherently unfair in the sense that a person should not be discriminated against on the basis of something as arbitrary as their country of residence. Secondly, it might be argued that particularly in relation to software, it negatively impacts on the competitiveness of Australian businesses. It is noted, for example, that a digital copy of the popular productivity software Office Professional 2010 purchased through Microsoft’s digital store costs $499 Microsoft, Office Professional 2010 (15 August 2010) Microsoft Store Australia <http://www.microsoftstore.com/store/msaus/en_AU/pdp/productID.250024200>. for Australian consumers compared to $349 for US consumers. Microsoft, Office Professional 2010 (15 August 2012) Microsoft Store United States <http://www.microsoftstore.com/store/msstore/pd/Office-Professional-2010/productID.236557400>.  These are extra costs that must be recouped by Australia businesses and thus make them less competitive relative to countries that are on the beneficial end of price discrimination. Note the concerns of photographers in relation to price discrimination by Adobe  for PhotoShop software: Australian Commercial and Media Photographers, Submission No 54 to the House of Representatives Standing Committee on Infrastructure and Communications, Inquiry into IT Pricing, 5 July 2012. Thirdly, it is likely the case that price discrimination leads to a leakage of capital from the Australian economy. In particular, because Australia is a net importer of copyrighted content, this means that higher prices for copyrighted content leads to higher capital outflows. Intellectual Property and Competition Review Committee, Review of intellectual property legislation under the Competition Principles Agreement – Final Report, September 2000, 7. This is deleterious to Australia’s terms of trade and Australia’s economy more generally.
The passing of the proposed exception will place competitive pressure on rights holders to make their content available at more competitive prices, because Australian consumers will have the ability to easily access content through an overseas digital content service. It is noted that, in a submission to the House Committee, the Federal Treasury seems to agree that competitive forces are best to deal with this issue. After agreeing that rights holders may be “charging a higher price in order to maximise the benefits of their intellectual property rights”, they go on to state that consumers seeking ways to reduce the impact of international price discrimination will “signal to the suppliers of the content sales practices to better meet consumers’ demands.” The Treasury, Commonwealth of Australia, Submission No 85 to the House of Representatives Standing Committee on Infrastructure and Communications, Inquiry into IT Pricing, 9 August 2012, 30. Unfortunately, what the Treasury’s analysis fails to recognise is that Australian consumers are currently unable to legally bypass region restrictions in respect of digital content and thus send these price signals to Australian rights holders. The proposed amendment will go a long way to fostering these competitive forces – particularly if industrious individuals and companies are able to make the bypass of region restrictions easy for even novice computer users. Indeed, the material reductions in prices following the allowing of parallel importing of music CDs is precedent for these competitive forces having such an effect. Productivity Commission, Restrictions on the Parallel Importation of Books, June 2009, C.2. Importantly, unlike some of the solutions to the problem proposed by others, Such as the suggestion of ACCC intervention: Anna Caldwell, Growing consumer outrage at information technology mark-ups and rip-offs (2 August 2012) The Telegraph <http://www.dailytelegraph.com.au/news/national/growing-consumer-outrage-at-information-technology-mark-ups-and-rip-offs/story-fndo2iwh-1226440690843>. the proposed amendment is non-coercive.
B Content Availability
Despite the rise of the internet and other modern communications which make the dissemination of content easier and less capital intensive than ever before, availability of overseas copyrighted content in Australia remains patchy. Content is often either unavailable, In relation to e-books, for example, US readers have access to 930,139 titles compared to Australia’s 723, 852. The figures are even more stark in relation to magazines: Andrew Leigh MP, Submission No 76 to the House of Representatives Standing Committee on Infrastructure and Communications, Inquiry into IT Pricing, 12 July 2012. is only available after substantial delay compared to the availability in overseas markets For example, the episode “Citizen Knope” from comedy television series “Parks and Recreation” was shown in the US on NBC on 8 December 2011: TV.com, Parks and Recreation – Citizen Knope (August 18 2012) <http://www.tv.com/shows/parks-and-recreation/citizen-knope-1561573/>. This episode is not scheduled for air on Channel Seven in Australia until August 22 2012 – over eight months later: TVFIX, Parks and Recreation – Citizen Knope (August 18 2012) <http://www.yourtv.com.au/guide/event.aspx?program_id=247114&event_id=47670109&region_id=94>. or is made available in an inferior way (for example, the broadcast of high definition content in standard definition on Australian television networks). See, for example, the concerns raised by this blogger: Andrew B, The Great Australian Free to Air HD TV Fiasco (1 October 2010) <http://www.throng.com.au/2010/10/the-great-australian-free-to-air-hd-tv-fiasco/>. This is undesirable for a two primary reasons.
First, an inability to access overseas copyrighted content is likely to be harmful to Australia’s cultural literacy and deprive Australians of important knowledge. Access to the cultural material of other countries, for example, is necessary to develop a cultural literacy of the culture of those countries. Productivity Commission, Restrictions on the Parallel Importation of Books, June 2009, 6.7. Similarly, as Andrew Leigh MP notes in his submission to the House Committee, Andrew Leigh MP, Submission No 76 to the House of Representatives Standing Committee on Infrastructure and Communications, Inquiry into IT Pricing, 12 July 2012. access to copyrighted content (especially e-books) is critical to Australia’s knowledge economy. Australians should not be dependent on rights holders having seen a business case for specifically making the content available in Australia to be able to enhance cultural literacy or knowledge.
Secondly, one must consider the globalised nature of today’s world. The nature of modern communications means that many Australians will have friends or family who reside overseas and whom they communicate with regularly. Similarly, many Australians are regular users of social media which involves interaction with overseas persons. It is very frustrating for Australian consumers if, for example, the overseas recommends content to the Australian consumer to watch, read or listen and the Australian consumer finds that the content is unavailable in Australia. The feelings by the following bloggers are typical of that of many other Australian consumers: Lachlan Stevens, Why is Australia’s TV So Far Behind? (19 April 2011) <http://blog.lachlanstevens.net/why-is-australias-tv-so-far-behind/>; Cathie McGinn, Game of Thrones: How not to distribute content (6 August 2010) Mumbrella <http://mumbrella.com.au/game-of-thrones-how-not-to-distribute-content-103764>.
Like with price discrimination, it is hoped that further competition from overseas online digital content services will encourage Australian rights holders to make their content available sooner in Australia. There is evidence, for example, that competition from the pirating of films has resulted in the film industry narrowing release windows or even having worldwide release dates. Pirate Eye, Film & Entertainment (2012) <http://www.pirateeye.com/piracy/film-entertainment/>. Similarly, competition from online piracy has also resulted in Australian television networks taking steps to reducing the delay between the broadcasting of television shows in Australia and the United States. Darren Pauli, Seven Network mulls scrapping content screening delays (10 February 2010)  <http://www.computerworld.com.au/article/335739/seven_network_mulls_scrapping_content_screening_delays/>. Given this, it seems likely that competitive pressure from Australian consumers being able to legally access overseas digital content will even further reduce the delays in content availability.
C Technological Neutrality
It is widely agreed that, to the maximum extent possible, lawmakers should ensure that the law is written and operates in a technologically neutral way. See, for example, technology neutrality as the justification for “communication to the public” right: Richard Alston, Copyright laws for the 21st century – Media Release (26 February 1999) Department of Broadband, Communications and the Digital Economy <http://www.dbcde.gov.au/Article/0,,0_4-2_4008-4_13559,00.html>. There is also judicial recognition of the virtues of technological neutrality: National Rugby League Investments Pty Ltd v Singtel Optus Pty Ltd [2012] FCAFC 59, [95]. By this, it is meant that where there is essentially the same service or action being performed or undertaken, although technologically different, the law should treat those acts as the same. The Copyright Act, however, appears to have some difficulty in dealing with the access of content from overseas digital content services. 
From a consumer perspective, the accessing of copyrighted content from an overseas online digital content service is fairly analogous to importing content embodied in physical media from overseas markets. For example, the use of VPNs to circumvent geographic restrictions can be analogised with the circumvention of DVD region coding, which is allowed under the Copyright Act. Similarly, the use of a US billing address can be analogised to the use of mail-forwarding services. In both situations, a rights holder may in the terms of use state that the content is only usable in the specified countries. In relation to digital content, however, the necessary technical processes in acquiring the content elevates the mere shirking of contractual terms to an infringement of copyright. From the perspective of technological neutrality, this is difficult to justify.
D Respect for the Law
In the explanatory memorandum for the 2006 amendments that created an exception for ‘time-shifting’, the following was stated:
“Many ordinary Australians do not believe that […] `time- shifting' a broadcast for personal use should be legally wrong with a risk of civil legal action, however unlikely. Failure to recognise such common practices diminishes respect for copyright and undermines the credibility of the Act.” Explanatory Memorandum, Copyright Amendment (Parallel Importation) Bill 2002 (Cth).
The same is also true of the instant situation. Although statistics are unavailable, it would appear that the practice of acquiring content from overseas digital content services is quite widespread – at least among savvier computer users. See, for example, Karl Schaffarczyk, So what’s wrong with the watching the Olympic Games over the internet? (9 August 2012) The Conversation <http://theconversation.edu.au/so-whats-wrong-with-watching-the-olympic-games-over-the-internet-8704>; Sam Kelton, iTunes users fight back against inflated music prices (5 January 2011) http://www.news.com.au/technology/itunes-users-fight-back-against-inflated-music-prices/story-e6frfro0-1225982198878>. Indeed, such is the prevalence of the practice that a number of news outlets have reported on the practice, sometimes even tacitly recommending it or proffering advice on how to do so. See, for example, Danny Gorog, See, no evil in outwitting the TV networks (April 1 2012)  Sydney Morning Herald <http://www.smh.com.au/digital-life/hometech/see-no-evil-in-outwitting-the-tv-networks-20120331-1w4iw.html>. An interesting question here is whether such news outlets may be in contravention of the authorisation doctrine. 
It is likely that many Australia will not see the practice as something that should be legally wrong because, in many cases, they are paying for access to the content. Intellectual Property and Competition Review Committee, Review of intellectual property legislation under the Competition Principles Agreement – Final Report, September 2000. It is further difficult to imagine any Australian believing they should have to pay more for content than equivalent consumers overseas. Indeed, Australians have constantly been told of the benefits of free trade for the standard of living and for the Australian economy,  See, for example, John Howard’s comments in relation to the AUSFTA: Josh Gordon and Louise Dodson, Don’t hold your breath on trade deal, PM warns (6 May 2003) The Age <http://www.theage.com.au/articles/2003/05/05/1051987655025.html>. yet here they stand to be deprived of those advantages. The Copyright Act risks losing the respect of the Australian people if it stands in the way of this.
E Consistency with Copyright Objectives and Theory
Perhaps the most potent reason in favour of the proposed amendment is that the amendment would be consistent with, and in fact promote the objectives of the Copyright Act. Although the Copyright Act, unlike many modern acts, does not contain a statement outlining its purpose, the Act is generally considered to be utilitarian in nature. Intellectual Property and Competition Review Committee, Review of intellectual property legislation under the Competition Principles Agreement – Final Report, September 2000, 22. In particular, the Copyright Act is intended to maximise social welfare by promoting the investment in works and other subject matter by ensuring that authors achieve a sufficiently incentivising return on their investment. Ibid, 32.
The focus is therefore not on the intrinsic value of copyright, but rather the benefit to society as a whole offered by a system of copyright. Involved in this is a balancing act between making content as widely available as possible in order to achieve the cultural benefits that flow from that and, on the other hand, the need to give content creators enough exclusive rights to incentivise the creation of content. Attorney-General’s Department, Fair Use and Other Copyright Exceptions: An examination of air use, fair dealing and other exceptions in the Digital Age – Issues Paper, May 2005, 7. Too far in the former direction will mean that wide access to content will be no utility, because there will be minimal content to access. Similarly, too far in the latter direction will mean that there will be plentiful content, but much of this will be inaccessible to most and thus of minimal public benefit. In light of the foregoing, it is suggested that the Copyright Act should only offer such rights in respect of content as are necessary to incentivise the production of content.
What the proposed change seeks to take away is the ability for rights holders to discriminate against Australian consumers through differential pricing. Although rights holders may protest otherwise, it is submitted that is highly unlikely that the inability to extract monopoly prices from a small market will have any diminishing effect on the willingness of content creators to create new content. The ACCC appears to concur with this view: Intellectual Property and Competition Review Committee, Review of intellectual property legislation under the Competition Principles Agreement – Final Report, September 2000. Conversely, the change is likely to have a significant positive effect on the accessibility of content. As outlined above, the changes are likely to make content more affordable and will allow consumers to obtain content not otherwise available in Australia. Therefore, on balance, the aims and objectives of the Copyright Act favour the implementation of this new exception.
V Compliance with International Obligations
Australia’s copyright law, however, does not exist within a vacuum. It is not sufficient that a change to Australia’s copyright law be good public policy. It must also be in compliance with Australia’s international obligations under the Berne Convention, Berne Convention for the Protection of Literary and Artistic Works, last revised 24 July 1971, 1161 UNTS 30, art 9(2). TRIPS WIPO Copyright Treaty, adopted 20 December 1996, 36 ILM 65, art 10. and WIPO. Agreement on Trade-Related Aspects of Intellectual Property Rights, signed on 15 April 1994, 33 ILM 1197, art 13. Importantly, these treaties set limits on the ability of member states to create exceptions to copyright. Any exception proposed by a member state must comply with what is known as the Berne three-step test. The Berne three-step test is substantially the same in the WIPO and TRIPS treaties. 
The first step of this test requires that an exception be limited to “certain special cases”. According to the WTO Dispute Settlement Panel, the term “certain” requires that the exception be clearly defined, whilst the word “special” requires it to be “narrowly defined”.  Panel Report, United States – Section 110(5) of the US Copyright Act, WTO Doc WT/DS160R (15 June 2000), [6.112].   Neither of these appears to be problematic – the proposed amendment is clear to state that the exception only applies in the narrow instance where the only reason that the act would constitute an infringement of copyright is due to the avoidance of geographic restrictions.
Secondly, the proposed amendment must not “conflict with a normal exploitation of the work”. An important question here revolves around what is meant by a “normal” exploitation of a work. Normal could be meant in the sense of “regular” or it could be refer to something “somewhat more normative”. Ibid. If the former approach is favoured, then it is submitted that it is not customary for rights holders to be able to enforce geographic differential pricing, as consumers have long had the right to import copyrighted content for personal use by operation of the international exhaustion doctrine. If the latter approach is preferred, then it is submitted that, for the policy reasons outlined throughout this essay, it is not a normatively proper exploitation of the work. In either case, a reasonable argument exists that the proposed amendment does not conflict with the normal exploitation of a work.
Finally, the proposed amendment must “not unreasonably prejudice the legitimate interests” of a rights holder. Assuming that a “legitimate interest” means an economic interest, The WTO Dispute Settlement Panel indicates that at the very least, economic interests are covered. It might, however, be that other interests (in the nature of moral rights) are also covered:  then it is clear that the proposed amendment will result in at least some prejudice to the legitimate interests of rights holders. It is not sufficient, however, that there is some prejudice. The prejudice must also be “not unreasonable”. This is a quite lenient test, Sam Ricketson, The three-step test, deemed quantities, libraries and closed exceptions (December 2002) Centre for Copyright Studies <http://www.copyright.com.au/assets/documents/research-reports/CCS0202Berne.pdf>, 4. as it does not require that the exception be reasonable, just that it not be unreasonable. It is unlikely that the proposed amendment can be considered unreasonable. It does not propose that Australian consumers have a blanket exemption of any kind. It simply operates such that Australian consumers are offered the same copyrighted content at the same prices as that content is offered overseas. Rights holders are still able to profit from Australian consumers – the difference is that they are unable to discriminate against them.
It is therefore considered likely that the proposed amendment conforms with Australia’s international obligations.
VI Conclusion
The internet has the potential to make content more widely available and more affordable than ever before whilst still incentivising the production of new content. Rights holders, however, are currently using the opportunity to even further entrench discrimination against Australian consumers both in respect of content availability and price. The Copyright Act should not operate to facilitate this type of overtly anti-competitive, monopolistic and rent-seeking behaviour. The proposed amendment will reject these practices by enhancing the availability of content to Australian consumers at no cost to the production of content and thus bring the Copyright Act back into conformity with its central aims and purposes.
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