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RE: Submission in response to the Equality, Capacity and Disability in Commonwealth Laws Issues Paper

I thank the ARLC for the opportunity of providing a submission in their Review of equal recognition before the law and legal capacity for people with disability.  
My submission refers to Question 6. What issues arise in relation to Commonwealth anti-discrimination 
law that may affect the equal recognition before the law of people with disability and 
their ability to exercise legal capacity? What changes, if any, should be made to the 
Disability Discrimination Act 1992 (Cth) to address these issues? 

When considering the operation of anti-discrimination laws at page 41 of the issues paper the significant problems with direct discrimination, were not addressed.  This submission focuses on the limitations of the direct discrimination provisions as they appear in the Disability Discrimination Act 1992 (Cth).

                                                        Direct discrimination

The Disability Discrimination Act 1992 (Cth) s 5 describes direct discrimination: 

(1) For the purposes of this Act, a person (the discriminator) discriminates against another person (the aggrieved person) on the ground of a disability of the aggrieved person if, because of the disability, the discriminator treats, or proposes to treat, the aggrieved person less favourably than the discriminator would treat a person without the disability in circumstances that are not materially different. 

Direct discrimination compares the treatment of a person with a disability with the treatment of a real or hypothetical person who does not have the disability.  The way in which this comparison has been approached by the courts has altered and attracted substantial criticism.  This is because the protection afforded by direct discrimination has been considerably narrowed by the current approach to the comparator test.  The comparator test was reinterpreted and narrowed by the High Court of Australia in Purvis v New South Wales (Department of Education and Training).[footnoteRef:1] [1:  (2003) 217 CLR 92, [11] (Gleeson CJ), [224] (Gummow, Hayne and Heydon JJ); see for discussion: Colin Campbell, ‘A Hard Case Making Bad Law: Purvis v New South Wales and the Role of the Comparator under the Disability Discrimination Act 1992 (Cth)’, (2007) 35 Federal Law Review 111, 113-115; General academic analysis: Elizabeth Dickson, ‘Disability Discrimination in Education: Purvis v New South Wales (Department of Education and Training), Amendment of the Education Provisions of the Disability Discrimination Act 1992 (Cth) and the Formulation of Disability Standards For Education’ (2005) 24 The University of Queensland Law Journal 213, 219; Susan Roberts, ‘The Inequality of Treating Unequals Equally: The Future of Direct Discrimination Under the Disability Discrimination Act 1992 (Cth)?’ (Speech delivered at ANU Public Law Weekend, Canberra, 6 November 2004) at 30; Belinda Smith, ‘From Wardley to Purvis – How far has Australian Anti-Discrimination Law come in 30 years?’ (2008) 21 Australian Journal of Labour Law, 3.] 


To determine if direct discrimination exists, the tribunal separates the manifestations from the disability.  In performing this comparison, the High Court in Purvis compared the treatment the complainant received against the treatment a hypothetical person who did not have the complainant’s disability, but manifested the same symptoms, would have received.[footnoteRef:2]  In other words the person with a disability is compared against 'a person without the disability in the same position in all material respects as the aggrieved person’.  In Purvis this approach to the comparator enabled a school to lawfully expel a student because that student was exhibiting symptoms of his disability.  In Purvis the student suffered a disability which meant he could not control his temper.  The High Court in Purvis compared this student against a hypothetical student who had no disability and who had voluntarily decided to misbehave.  As the school would have treated the student who had elected to misbehave the same as the complainant who misbehaved due to his disability, then the High Court held the discrimination was based upon the student’s behaviour and was not based upon the student’s disability.[footnoteRef:3]  The fact the complainant was suffering a disability which meant he could not alter his behaviour was largely immaterial.  [2:  (2003) 217 CLR 92, [11] (Gleeson CJ), [224](Gummow, Hayne and Heydon JJ); see for discussion: Colin Campbell, ‘A Hard Case Making Bad Law: Purvis v New South Wales and the Role of the Comparator under the Disability Discrimination Act 1992 (Cth)’, (2007) 35 Federal Law Review 111, 113-115 for an interesting discussion of this issue.]  [3:  (2003) 217 CLR 92, [11] (Gleeson CJ), [224](Gummow, Hayne and Heydon JJ).] 


The comparator test has concerning implications for persons with disabilities.  This can be illustrated by 

considering the situation for persons with disabilities who use guide or assistance dogs and analysing the 

experiences of a disability advocate, Forest.[footnoteRef:4] Due to the current interpretation of the comparator test Forest  [4:  For the Forest litigation see: Full Court of the Federal Court in Queensland Health v Forest (2008) 249 ALR 145.] 


encountered substantial problems in demonstrating the unfavourable treatment was due to his disability.  

Queensland Health claimed that Forest was refused access, not because he was disabled, but because his 

[bookmark: OLE_LINK5][bookmark: OLE_LINK6]dogs were not adequately trained and members of staff had witnessed the dogs misbehaving.  The court effectively asked whether Queensland Health treated Forest less favourably than a person who desired to bring their pets into the hospital.  The problem Forest confronted was proving that the refusal was based on his dogs status as assistance dogs and not because his dogs were accused of engaging in misconduct.  The fact Queensland Health had refused to give Forest service while he was accompanied by his assistance dogs was held not to mean he was discriminated on the basis of his disability.  The Full Court of the Federal Court asked whether Queensland Health would have treated a hypothetical person without a disability the same way if that person had dogs which appeared to misbehave.  Justices Spender and Emmett JJ explained:

While it may be that Queensland Health discriminated against Mr Forest … because it treated him less favourably because of the fact that he was accompanied by his dogs, it did not do so on the ground of his psychiatric disability. The ground on which Queensland Health discriminated against Mr Forest … is that his dogs were ill-behaved and ill-controlled and there was inadequate evidence of proper assistance dog training. Thus, Queensland Health did not discriminate against Mr Forest on the ground of his disability, even though it may have discriminated against Mr Forest within s 9 of the Act. It follows that there was no unlawful conduct on the part of Queensland Health.[footnoteRef:5] [5:  (2008) 249 ALR 145, 168.] 


Similar to Justices Spender and Emmett JJ, Black CJ focused upon the alleged conduct of Forest’s assistance dogs:

It could be said that attributes of a particular animal, such as being dangerous or infectious, were matters relating to the fact of a person being accompanied by that animal.  In general, however, attributes of this nature are unlikely to have anything to do with whether the conduct is, in truth, discriminatory.  If, for example, a public health institution had a carefully considered, non-discriminatory, policy that allowed for the admission of assistance animals and the facts showed that the policy was properly administered, it would hardly advance the objects of the Act if, on a particular occasion, a person accompanied by a patently dangerous assistance animal were refused entry to a hospital.  In such an instance, it would not be foreign to the objects of the Act if access were refused not “because of the fact that the person was accompanied by the animal” or “because of any matter related to that fact”.  The object of eliminating discrimination on the ground of disability and the further object of ensuring, as far as practicable, that persons with disabilities have the same rights to equality before the law as the rest of the community, are not advanced by a construction of such width as, in effect, to allow any animal into any public premises under any circumstances.  Such extremes may have nothing to do with discrimination and indeed could frustrate the objects of the Act by impeding the increasing acceptance of the important functions not only of guide dogs but of other appropriately trained assistance animals.  The precise scope of the provision is not easy to determine and will need to be worked out over time on a case by case basis.[footnoteRef:6] [6:  (2008) 249 ALR 145, 154.] 

 
Underpinning the reasoning of Black CJ, Spender and Emmett JJ was the grounds that the unfavourable conduct was based upon the dog’s misbehaviour.  If courts do not rigorously investigate and challenge the discriminator’s evidence and conclusions then there would be nothing stopping people in the future claiming they observed conduct which they regarded as unsafe.  The decision to exclude Forest was based upon observations of a Queensland Health employee.  The quality or accuracy of these observations was never challenged in court.  Was the employee an experienced dog handler or qualified to make a judgment on a dog’s apparent misbehaviour?  What did misbehaviour constitute?  Was the dog simply acting playfully and posed no actual risk?  Did the Queensland Health employee have a phobia of dogs?  These important questions were not asked in the Forest case.  As a consequence the decision to exclude Forest could have been unjustified. 

The Disability Discrimination and Other Human Rights Legislation Amendment Act 2009 (Cth) did not amend the operation of the comparator test.  The Standing Committee which was considering the Disability Discrimination and Other Human Rights Legislation Amendment Bill 2008 (Cth) received considerable evidence that the comparator test was resulting in people being unable to prosecute genuine direct discrimination claims.[footnoteRef:7]  Despite this evidence the Standing Committee decided not to recommend the removal of the comparator test and proposed the continuation of the status quo.[footnoteRef:8]  This submission reiterates the arguments to the Standing Committee about the operation of the comparator test and argues that the application of the comparator, as interpreted in Purvis, is not consistent with the concept of disability discrimination in the CRPD.  The CRPD regards any negative treatment based upon an attribute of a person’s disability to constitute discrimination. In contrast to the CRPD, the comparator test as interpreted by Purvis provides that unfavourable treatment based upon an attribute does not necessarily constitute disability discrimination.  This means even though DDA s 8(1) provides that the DDA ‘applies in relation to having a carer, assistant, assistance animal or disability aid in the same way as it applies in relation to having a disability’ this does not mean discrimination based upon an assistance animal will be unlawful.  In Purvis the treatment was based upon behaviour which was caused by a disability.  In Forest the treatment was based upon the alleged conduct of dogs.  Under the new DDA ss 5, 8 and 9 the comparator test can still be used to exclude people for attributes of their disability such as the alleged conduct of a guide or assistance dog.  This submission submits that the comparator test in the DDA should be amended to reflect the CRPD so that genuine direct discrimination claims to be successfully prosecuted. [7:  Standing Committee on Legal and Constitutional Affairs, ‘Disability Discrimination and Other Human Rights Legislation Amendment Bill 2008’ (Final report, 2009) 43.]  [8:  Ibid.] 


The continuing use of the comparator test and the Forest decision has serious implications for persons who use guide or assistance dogs.  While Forest concerned an assistance dog, the decision is equally applicable to persons using guide dogs.  It is foreseeable that people who are innately scared of dogs may feel threatened by a guide or assistance dog where that dog is well behaved and is not demonstrating any aggressive behaviour.  The comparator test does not consider whether or not the decision of the alleged discriminator was reasonable.  The test simply asks if the discrimination was based upon a disability or upon the dogs' alleged misconduct.  It is submitted that whether or not a guide or assistance dog is misbehaving is immaterial to whether or not the person has been discriminated against.  Even if the dog is a risk to hygiene this should not be relevant for the comparator test.  The comparator test should focus upon the question of whether or not discrimination had occurred and then the onus should shift so the discriminator is required to defend their conduct under DDA s 54A.

DDA s 54A contains circumstances where direct discrimination against guide and assistance dogs is lawful.  Section 54A(2) permits a person to require that a guide or assistance dog remains under the control of their handler or a person who is accompanying the person with a disability.  Section 54A(4) then permits discrimination against a guide or assistance dog where the discriminator ‘reasonably suspects that the assistance animal has an infectious disease … and the discrimination is reasonably necessary to protect public health or the health of other animals.’  If a person believes the guide or assistance dog is a threat then ss 54A(5) and (6) permit a person to require the person with a disability to produce evidence that:

A. the animal is an assistance animal; or 
B. the animal is trained to meet standards of hygiene and behaviour that are appropriate for an animal in a public place.

If the person with a disability does not produce such evidence then it is lawful to discriminate against them.

The comparator test is intended to determine whether a person has suffered unfavourable treatment due to their disability.  This submission argues that the inclusion of additional factors into this assessment distorts the test for disability discrimination.  If a person directly discriminates against a person because they are accompanied by a guide or assistance dog then it is reasonable for the onus to shift to the alleged discriminator to defend their conduct under DDA s 54A.  This approach of having a wide definition of disability discrimination and placing other factors in exceptions to the prohibition against discrimination reflects the approach in the CRPD.  The Federal Government should urgently review the operation of the comparator test in the DDA and consider amending the comparator test. 

Expertise in Disability Laws

My expertise surrounding disability discrimination laws comes from personal experiences as a guide dog user and as an academic lawyer. Most guide dog users have experienced direct discrimination due to their guide dog.  Taxis, restaurants, hotels and bars have all discriminated over the years.  As a lawyer I am equipped to resolve most matters.  I have personally experienced the same issues that were raised against Forest in the above example.   

My research agenda as a legal academic focuses largely around disability rights.  I am currently a lecturer at the TC Beirne School of Law at the University of Queensland and have a range of publications in this area including:
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