




Key Message

The artwork represents the themes and issues surrounding 
Native Title and Common Law. 

While Native Title is a complex issue, this artwork  
depicts the fundamental elements and issues. Native Title 
represents understanding and awareness of connection  
to country, and the significance and historical importance  
of specific geographic areas to certain language groups  
and their stories. This relationship to country is the theme 
that is explored throughout the artwork.

Native Title and Common Law are depicted by the two large 
circles at the top and bottom of the piece. The red circle, at 
the bottom, represents Indigenous cultures’ relationship to 
the land, to which Native Title is tied. The blue circle repre-
sents Common Law. The smaller circles contained within 
these central circles represent the history and stories that 
surround these issues.

Relationship to and understanding of country is one of the 
most important elements explored in this piece. Specific 
geographic locations are depicted in the artwork, primarily 
through the brown circles situated in the centre left and 
right of the piece. These are also a loose representation of 
waterholes and gathering places. 

Surrounding both key elements (Native Title and  
Common Law) are a series of smaller, connected circles. 
These represent the many geographic locations that are 
important to certain language groups. These smaller circles 
that surround the Native Title element are blue and red. 
These colours represent land and sea, two elements that are 
representative of, and critical to, Aboriginal and Torres Strait 
Islander culture. Saltwater, and Freshwater peoples.

Travelling from the bottom of the artwork through the 
centre to the top are kangaroo tracks. Kangaroo is widely 
hunted in Indigenous culture as hunting is an important 
cultural tradition. The kangaroo tracks represents the  
journey of cultural preservation and practices involved in 
the transfer of knowledge from one generation to the next. 

To represent men’s law and women’s law in Indigenous  
culture, in relation to Native Title, there are a series of  
figures in the centre of the piece. The women are to the 
left of the central point of the artwork, the men to the 
right. These people also represent the individual storylines 
and journeys that take place relating to Native Title.

The central circles are surrounded by a series of lines and 
elements that form an hourglass shape, converging in the 
middle and widening to the top and bottom of the artwork. 
This represents a journey of time and positive direction 
for the future. Through understanding all elements within 
this hourglass shape (Common Law, Native Title, stories,  
and relationship to country), a positive future and  
understanding of Native Title can be gained.

Gilimbaa was born out of a passion to work with 
Indigenous art and story-telling and the elements they can 
bring to contemporary design and communication.
It has been a pleasure to contribute this body of work to this 
edition of Reform, and to help in some way to extend the 
understanding of Native Title.  

David Williams
Creative Director 
 
www.gilimbaa.com.au
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N
ative Title as a cultural phenom

enon

Native title 
as a cultural 
phenomenon 
By Alex Reilly 

The description of native title first 
articulated in Mabo v Queensland 
(No 2)1 and reproduced in the Native Title 
Act 1993 (Cth) (NTA) required a translation 
of Aboriginal laws and customs practiced 
on traditional lands into rights and 
interests over that land that are capable of 
recognition by the Australian legal system. 
 
One wonders whether the High Court of 
Australia could have foreseen just how difficult 
this translation would prove to be in practice, 
and what an enormous body of cultural 
information would be generated in the attempt 
to perform the translation. In this article, 
I discuss some of the difficulties that have been 
faced in performing this cultural translation, 
and also some of the important and perhaps 
unexpected benefits for Aboriginal 
communities from participating in the native 
title claim process regardless of the success 
of their claims.

Native title has been described as 
a ‘recognition space’.2 The recognition space 
is a way of bridging the gap between 
Indigenous relationships to land, and common 
law rights and interests in land. The law starts 
from the premise that the common law is 
capable of recognising Indigenous 
relationships to land, and works out ways 
to attach legal rights to these relationships 
through the concept of native title. Through 
native title, the common law can recognise 
Indigenous relationships to land even though 
the common law might not understand the 
nature of the relationships underpinning those 
rights.

The task of translating Aboriginal traditional 
practices into rights recognised under law 
requires several steps. First, Aboriginal cultural 
practices need to be presented in a form and 
in a language that is understandable within 
a Western cultural framework. Second, 
having made this translation, the courts 
convert cultural connections to land into 
discrete rights and interests in the land. The 
first of these translations is performed by 
Aboriginal claimants themselves presenting 

oral evidence of their connections to land, 
including the presentation of ceremonies and 
dreaming stories, demonstration of hunting 
and cooking practices, revelation of spots on the 
land which are sacred, and what makes them 
so, and so on. This evidence is corroborated by 
evidence of anthropologists, linguists, 
archaeologists, genealogists, cartographers and 
historians who are called as expert witnesses to 
assist the court in the process of translation. 

One example of the difficult process of 
translation can be seen in the determination 
of claim boundaries. To be accepted for 
registration, claimants must demarcate the 
area of land under claim in such a way that the 
boundaries of the application can be identified.3 
There is a further and separate requirement that 
the claim contain ‘a map showing the 
boundaries of the area’ covered by the 
application.4 Since the advent of native title, 
there has been an ongoing debate among 
anthropologists and geographers over the 
possibility of recording the boundaries of 
Aboriginal lands; a debate from which Aboriginal 
voices have been largely absent.5

Boundaries are a legal necessity in native title, 
regardless of their role in Aboriginal law and  
custom. For example, a river might form a 
boundary to a native title claim, and as such 
present a clear delineation of what is in the 
claim area and what is outside it. According to 
Aboriginal tradition, the river may perform, on 
the other hand, a completely different function 
which disturbs the clarity of this boundary. 
A river might, for example, be considered 
important due to its role as a shared resource, or 
a place at which a Dreaming transfers from one 
Country to the next, or due to its status as a link 
between people.

The law is open to receiving evidence of 
traditional laws and customs if it assists in the 
task of determining native title rights and 
interests, such as boundaries. Hence, there is 
great power in marking holiday-time walking 
tracks on a map, or places of special significance. 
But what of traditions that do not mark the land? 
What of relationships or connections that are not 
experienced spatially or territorially, or if they 
are experienced in this way, are not capable of 
being represented on particular territory, even 
metaphorically? Perhaps not surprisingly, faced 
with these difficulties, claimants have insisted 
that courts go out to their traditional lands, to 
experience the lands through their eyes. There is 
a hope that the country will reveal itself to  
judges in a way that does not rely on  
cartographic representations of claimants’  
relationship to country. On occasions, judges 
have expressed how these visits to country to 
hear evidence have profoundly affected their  
understanding of claimants’ cultural connections 
to land. Nevertheless, for most claims,  
boundaries have been transposed on  
existing topographical maps with the assistance 
of mapping agencies. They commonly follow 
existing land tenure boundaries, thus  
avoiding the need to address the difficult cultural 
questions about the possibility of constructing 
boundaries to traditional lands.
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Claimants face a difficult decision of just how 
much of their culture they are prepared to share 
in order to establish their connection to land. 
The more information that claimants share, the 
greater the chance of convincing the court that 
the claimants have retained a traditional 
connection to land. 
 
On occasions, when information is culturally  
sensitive, or indeed restricted, claimants have 
asked the courts to receive the information 
according to particular protocols. For example, 
where cultural information is gender restricted, 
claimants have asked that only persons of that 
gender (including respondents, their lawyers 
and court staff such as the judge) be present 
when this information is shared. Faced with such 
requests, courts have had to make rulings on the 
reception of evidence which balance the 
requirements of cultural sensitivity with the 
right of respondents to know the basis of the 
claim, in order to put their case in response. 

It is a measure of the law’s confidence that it 
believed native title rights and interests could 
be derived from an interrogation of Aboriginal 
laws and customs across more than 200 years 
of Indigenous occupation of land in Australia. 
The law has not shied away from the task 
at hand. It has employed the full range of 
resources known to it. It has modified rules of 
evidence to accommodate the particular needs 
of Aboriginal oral testimony, it has employed 
a full range of relevant experts, and has visited 
country.

In relation to expert evidence, academics 
working in the field of Aboriginal studies have 
been funded through the claims process to 
conduct detailed research into specific claim 
areas. Lawyers have assisted claimants to gather 
cultural information, and clarify dreaming and 
other stories. These stories have often been 
written down for the first time as a result of the 
claims process. Communities have generated 
art exhibitions which reflect cultural information 
that has been used in the claims process. For 
some communities, participation in the claims 
process itself has been a source of cultural pride 
and rejuvenation.

Native title judgments are an important 
historiography of claim areas, and summarise 
the particular research findings of expert 
anthropologists, archaeologists, linguists and 
genealogists. Court files are an extensive source 
of cultural information, and stand as a testament 
to the richness of Aboriginal cultures in Australia. 
They also present an archive for communities 
to preserve their cultural knowledge, and a 
resource for future academic study, subject to 
access rights.

Because of the stringent requirements of 
continuity of tradition in the proof of native 
title, on occasions, this wealth of cultural 
information has not been sufficient to establish 
a native title claim.6 On occasions, although the 
court has accepted that the claimant group are 
the present Aboriginal owners of claim area, this 
has not translated into a finding that they have 
the requisite traditional connection to the claim 
area to the time of the assertion of sovereignty. 

The rejection of native title claims has been a 
difficult blow for some communities, and the 
subject of much critical academic and political 
commentary.7 This rejection has been  
particularly difficult when a community has 
exposed itself through the sharing of 
sensitive cultural information with the court 
as part of the claims process. It has been 
important to distinguish between the strength 
of a community’s on-going cultural practices 
and relationships to land and the possibility 
of translating evidence of these practices and 
relationships into particular native title rights.

From a different perspective, native title has 
required the non-Indigenous legal system to 
extend its own cultural boundaries. Native title 
has seen the extension of property concepts 
and theory in Australia. For example, in Wik 
Peoples v State of Queensland, the High Court 
recognised the possibility of the coexistence 
property rights (native title and other interests) 
in the same land.8 In Yanner v Eaton, the Court 
recognised that the State of NSW could not 
have exclusive property rights to native fauna, 
allowing for continued traditional hunting 
practices on State land.9 

More generally, the recognition of the existence 
of native title has meant that the Australian 
legal system has acknowledged a strong 
degree of legal pluralism in Australia. 
Aboriginal law can be the foundation of 
mainstream legal rights. Despite the many 
limits that have been placed on the practical 
expression of this recognition, it has profound 
implications for who we are as a community 
in Australia.
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A
 captive of statute

Section 223(1)(b) also has work to do. In 
Bennell, the Full Federal Court explained that 
the:

 genesis of the term ‘connection’ in the NTA  
 is to be found in Brennan J’s judgment in 
 Mabo (No2). We refer to it, not simply  
 because it highlights ‘the opaque’ drafting  
 of s 223(1)(b); but also because it has had  
 influence in shaping aspects of the content  
 of the connection requirement in this Court’s  
 jurisprudence on s 223(1).16

In Ward, the High Court had held that only 
those rights and interests that give rise to a 
connection to land and waters are protected by 
the NTA.17

The opening provision of s 223 has also 
received judicial attention. In De Rose (No 2), 
the Federal Court noted that:

 It is hardly likely that the traditional laws  
 and customs of Aboriginal peoples will  
 themselves classify rights and interests  
 in relation to land as ‘communal’, ‘group’  
 or ‘individual’. The classification is a 
 statutory construct, deriving from the 
 language used in Mabo (No 2).18

In Bennell, the majority were uncomfortable 
with the idea of ‘communal title’ and argued 
that:

 The definitional focus in s 223(1)(a) on  
 ‘rights and interests’, not only contrives  
 the inquiry to be undertaken in 
 determining a claim of native title, it also is  
 reflected in what is required in an order of  
 the Court [under s 225] when making a  
 determination that native title exists in 
 relation to a particular area.19

This ‘statutory typology’ made the Full Court 
in Bennell question earlier presumptions that 
native title will normally be communal title.20 
They drew a further distinction between 
statutory and common law native title as 
property, and stressed that ‘Mabo (No 2), 
though the herald of the NTA, was a decision 
at common law’. While I disagree with the 
Full Court’s analysis, it is further confirmation 
that statutory native title is seen as something 
different from—and less than—common law 
native title.

Judicial constraints and choices

Given the genesis of native title as a common 
law concept, the approach taken by the courts 
seems extraordinary, reading significant 
import into words that were part of a barely 
developing Australian jurisprudence at the 
time they were captured in the statute, while 
ignoring the rich traditions of common law 
native (or Aboriginal) title both prior to and 
since Mabo.

In the months that followed Mabo, the High 
Court was heavily criticised for overt judicial 
activism.21 The recognition of native title, 

and the protection afforded by the Racial 
Discrimination Act 1975 (Cth), forced the hand of 
Parliament to clarify how native title would be 
accommodated into Australia’s existing frame-
work. By and large, the then Labor 
Government publicly accepted the decision.22 
However, the response of the incoming Liberal 
Government to the Wik decision was quite 
different, with the public criticism of the High 
Court by senior Ministers leaving no doubt 
that they did not trust the Court with the 
development of native title law and would 
legislate to restrict the recognition and 
protection of native title.23

Australia’s tradition of judicial deference may 
have impelled the High Court to withdraw once 
the legislature had asserted its intentions by 
statute.24 But where does the Court cross the 
line between judicial deference and judicial 
impotence? Sadly, the courts historically have 
used the separation of powers to shield the 
acts of the legislature against Indigenous 
populations.25

Further, jurisdiction over the NTA is vested in the 
Federal Court, rather than in the ordinary courts 
—where common law native title would reside. 
The Federal Court can only carry jurisdiction 
ascribed to it by statute.26 Its work is almost 
exclusively in the application and interpretation 
of Commonwealth legislation. This statutory 
bias in the Federal Court’s work creates a 
presumption that the external reference points 
should not be required if the words of the 
statute are clear.

Rules of interpretation 

The problems created by the courts’ statutory 
native title approach are compounded by their 
failure to take into account common law 
traditions for the interpretation of legislation 
or agreements concerning Indigenous peoples. 
These rules have their roots in the common law 
protection of the rights of citizens against 
arbitrary exercises of power by the state, 
especially in relation to property.27 The Mabo 
decision, while recognising the power of the 
state to take the property of Indigenous peoples, 
held that the exercise of such power ‘must 
reveal a clear and plain intention’.

 This requirement, which flows from the  
 seriousness of the consequences to 
 indigenous inhabitants of extinguishing their  
 traditional rights and interests in land, has  
 been repeatedly emphasized by courts 
 dealing with the extinguishing of the native  
 title of Indian bands in North America. …It is  
 patently the right rule.28

As a compromise, accommodating 200 years of 
the exercise of legislative and executive power 
without regard for Indigenous interests, Mabo 
held that extinguishment can occur by necessary 
implication (eg where inconsistent rights have 
been granted to another), despite the absence 
of an express intention to extinguish the rights 
of Indigenous peoples.29
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compensation framework.11 For instance, many 
authors have sought to import personal injury 
and property law concepts such as special value 
and solatium into the native title context, as a 
means of valuing these intangible losses. Such 
compensation would then form a special head 
of value that ‘tops up’ the freehold market value 
to satisfy just terms. This would appear to be 
contemplated by the NTA regime, as clarified 
by Sackville J in Jango.12

However, these valuation proposals have been 
criticised as ‘ethnocentric and reductionist’.13 
Arguably, they have limited applicability in 
the native title context because they are 
fundamentally based on western market value 
propositions. Furthermore, the delineation of 
native title rights and interests into material 
and non-material aspects is rather artificial 
because the spiritual, economic, social and 
corporeal aspects of Indigenous life are indivis-
ible and intrinsically connected with the land.14

In any case, there is no indication that the loss 
or impairment of native title can be adequately 
compensated for in monetary terms, even if 
spiritual or cultural losses are taken into account. 
On the contrary, monetary compensation has 
many limitations. For instance, it cannot directly 
re-establish traditional relationships with 
the land or redress the lost opportunity to 
exercise culturally important roles such as 
site monitoring and protection.15 It is also 
unsustainable, providing little support to the 
critical processes of reconciliation, reconstruction 
and development of Indigenous communities. 
Indeed, Justice Woodward has argued that ‘cash 
compensation in the pockets of this generation 
of Aborigines is no answer to the legitimate 
land claims of a people with a distinct past who 
want to maintain their separate identity in the 
future.16

Shifting the focus to restitution

According to Justice Woodward, ‘the only 
appropriate direct recompense for those who 
have lost their traditional lands is other land—
together with finance to enable that land 
to be used appropriately’.17 This reflects the 
desire of many Indigenous people to obtain 
compensation in the form of land acquisition. 
Land acquisition is important to Indigenous 
people in terms of helping to rebuild stable 
communities and stable future generations.18 
Land acquisition also supports the process 
of reconciliation as the Indigenous people 
acquire something they can call their own 
which no-one can take away. 

As stated above, the NTA expresses a 
preference for monetary compensation.19 
This fails to reflect the preference of many 
Indigenous people to obtain compensation 
in the form of access or ownership to equivalent 
land. While not all Indigenous people 
seeking native title compensation will desire 
land restitution, the NTA arguably shifts 
the focus of negotiations upon monetary 
compensation measures, away from 
consideration of alternative and perhaps 
more appropriate measures such as land
access and acquisition. 

Unlike the NTA, the Declaration expresses a 
preference for restitution in the form of the 
grant of ‘comparable land’ as compensation 
for government takings of land. Comparable 
land is described in terms of ‘lands, territories 
and resources equal in quality, size and legal 
status’. Only if restitution is not possible, should 
an alternative means of compensation that is 
just, fair and equitable be considered.20 The 
Declaration therefore provides clear recognition 
of the importance of land rights to sustaining 
Indigenous communities.21

Jurisdictions such as South Africa, New Zealand 
and Canada provide useful illustrations of how 
restitution can be integrated into a native title 
framework.22 South Africa explicitly recognises 
that land rights and reconciliation go hand 
in hand by adopting a land reform policy 
that acknowledges the need to make land 
restitution for forced dispossessions.23 In New 
Zealand and Canada, settlements have 
been negotiated that return land to the 
Indigenous people. For instance, the Ngai 
Tahu Settlement returned a major mountain24 
to the tribe and several lakes to Maori 
ownership and the Nisga’a Treaty transferred 
2,000 square kilometres of Crown land to the 
Nisga’a Nation.25

Relevant considerations in 
awarding restitution

In negotiating land restitution, governments 
and Indigenous groups should work together 
to determine the type of land and title 
appropriate to enable the individual groups 
to maintain their cultures and meet their 
immediate and long term needs.26 The type 
of land most needed may depend upon the 
major occupations currently held by group 
members or those which the group hopes to 
expand into.27 It may also depend upon 
the land that is considered spiritually or 
culturally significant to the Indigenous people.28 

In considering the type of title that should 
be granted, parties should collaborate 
to determine whether it is collective or 
individual title that is useful, as general notions 
of ownership may not necessarily coincide with 
Indigenous peoples’ beliefs about possession.
The grant of land will usually need to be 
combined with other measures including 
financial assistance to promote the 
self-sufficiency of Indigenous people so 
that they can rebuild their communities and 
develop their land to meet their long term 
needs. For instance, the Nisga’a Treaty 
established a water reservation for the Nisga’a 
Nation to explore hydro power opportunities 
on rivers and streams.29 In New Zealand, the 
Waitangi Fisheries Settlement provided $150 
million and granted 20% of the new species 
fishing quota to the Maori to promote Maori 
commercial fishing.30 Such arrangements 
allow Indigenous people to retain traditional 
rights while being able to adapt their culture 
to participate in the broader economy.31 

Reform
 N

ative Title 2009 Issue 93



57

To ensure that Indigenous communities 
are able to promote their development in 
accordance with their aspirations and needs, 
parties should also provide a means by 
which they can participate in relevant decision 
making.32 For instance in New Zealand, the 
Waitangi Fisheries Settlement secured greater 
Maori representation on statutory bodies 
responsible for fisheries management, making 
them more accountable to the Maori and giving 
the Maori greater control and input over 
fisheries management.33

Engaging continuous dialogue

A central premise of this article is that native 
title compensation should include a greater 
focus on land restitution. However, not all 
Indigenous groups will share the same 
concerns. Discussions with Indigenous groups 
are therefore necessary to determine what 
form restitution could take, and where 
redress can be more adequately achieved 
by alternative forms of compensation.34

For instance, granting title to mining lands will 
have no value to the Indigenous people if their 
primary concern is environmental protection of 
land and resources. Accordingly, an alternative 
agreement to involve the Indigenous people 
in ongoing environmental planning is likely 
to serve their interests better than any grant 
of land title.35 This was the case for the Cree 
in Canada whose sustainable development 
concerns over Canadian forestry practices in 
its territory were addressed by Quebec with 
an amendment of its forestry regime in the 
Cree territory to accommodate traditional 
Cree lifestyles.36

The focus, therefore, must be upon 
establishing a continuous dialogue between 
Indigenous groups and the national 
government to uncover Indigenous needs and 
determine the appropriate remedies to redress 
those needs. The government and Indigenous 
groups should also expand their discussion to 
determine, on an ongoing basis, the adequacy 
of compensation terms and conditions.37 This is 
important to ensure equity within the native 
title group over time.38

Conclusion

Statutory criteria or benchmarks need to be 
developed to provide greater assistance to 
judges, arbitrators and negotiating parties in 
deciding the terms of just compensation for 
the loss or impairment of native title. These 
guidelines should recognise that land 
restitution has an integral role to play in 
providing just terms compensation, particularly 
when offered in conjunction with financial 
assistance and other measures that promote 
the self-sufficiency of the Indigenous people. 
This is because land restitution can more 
directly redress the cultural and spiritual 
losses of the Indigenous people and provide 
critical support to the processes of 
reconciliation, reconstruction and development 
of Indigenous communities. In developing 
these guidelines, the government should 
draw upon the framework provided by the 
Declaration and the insights gained from 

settlement agreements achieved in Canada and 
New Zealand.39 The Indigenous people will 
then be able to employ these guidelines as 
a commanding tool for ensuring that concerns 
such as land rights and self-sufficiency are 
given the attention they deserve. 
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For Your 
Information: 
Australian 
Privacy Law 
and Practice
By Professor Les McCrimmon

The ALRC’s final report in its Privacy Inquiry 
was sent to the Attorney-General of 
Australia, the Hon Robert McClelland MP, on 
Thursday 29 May 2008. The report, entitled 
For Your Information: Australian Privacy Law 
and Practice (ALRC 108), consists of 11 
parts, 74 chapters and 295  
recommendations for reform. The three  
volume, 2,694 page report is the largest 
ever produced by the ALRC. It also is the 
product of the largest consultation program 
ever undertaken by the ALRC.  
 
During the course of the 28-month Inquiry, the 
ALRC held approximately 250 meetings with 
individuals, public sector agencies, privacy 
commissioners in Australia and overseas,  
private organisations, privacy and consumer 
groups and peak industry associations. The ALRC 
also undertook six youth workshops, three public 
meetings (in Melbourne, Sydney and Coffs  
Harbour), a two day ‘Privacy Phone-in’ and 
numerous roundtables with key stakeholders. 
Finally, the ALRC received 585 submissions  
during the course of the Inquiry.

The following outlines some of the key 
recommendations contained in the Report:

• Eleven Privacy Principles should replace the  
 existing Information Privacy Principles  
 and the National Privacy Principles. The new  
 principles, referred to in the Report as the  
 Unified Privacy Principles (UPPs), will apply  
 to the Commonwealth public sector and the  
 private sector. Existing state and territory  
 laws currently applying to private sector  
 organisations will be excluded by the 
 operation of the Privacy Act 1988 (Cth).

• There should be greater harmonisation of  
 Australian privacy law, through the adoption  
 of the UPPs by state and territory privacy laws  
 applying to the state and territory public 
 sector. Such laws also should replicate key  

 provisions in the federal Privacy Act—for  
 example, in relation to health privacy 
 regulations and key definitions.

• The number of exemptions in the Privacy  
 Act should be reduced. In particular, the  
 small business, employee records,   
 registered political parties and political 
 acts and practices exemptions should be 
 removed.

• To foster compliance with the provisions of 
 the Privacy Act, the enforcement powers of 
 the Privacy Commissioner should be 
 increased, for example, to allow the 
 Commissioner to:

   require a Privacy Impact  
   Assessment to be carried out 
   if a new Australian Government  
   initiative has a significant impact  
   on the handling of personal   
   information;
   decline to investigate a complaint  
   if the Privacy Commissioner deems  
   the complaint to be frivolous, or the  
   complaint is being handled by an 
   approved External Dispute Resolution  
   scheme;
   audit organisations for compliance  
   with the privacy principles and other  
   provisions of the Privacy Act;
   issue a notice to comply to an  
   agency or organisation following an  
   own motion investigation, where the 
   Privacy Commissioner determines  
   that the agency or organisation has  
   engaged in conduct constituting an  
   interference with the privacy of an  
   individual; and
    commence proceedings in the  
   Federal Court or the Federal  
   Magistrates Court for an order to  
   enforce the notice to comply.

• The Privacy Act should be amended to 
 include a new Part on data breach 
 notification. If an agency or organisation 
 becomes aware that specified personal 
 information has been acquired by an 
 unauthorised person and the agency,  
 organisation or the Privacy Commissioner  
 believes that such acquisition may give  
 rise to a real risk of serious harm to an  
 individual, the agency or organisation  
 should be required to notify the affected  
 individual of the unauthorised acquisition.

• The credit reporting provisions in the Privacy  
 Act should permit the inclusion of the 
 following items of personal information, 
 in addition to those currently allowed to be  
 held in credit information files:

Professor Les McCrimmon is a 
full-time Commissioner at the 
Australian Law Reform Commission 
and was Commissioner-in-charge of 
the Privacy Inquiry  
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   the type of credit account opened 
   (for example, mortgage, personal  
   loan, credit card);
   the date on which each credit 
   account was opened;
   the current limit of each open credit  
   account;
   the date on which each credit  
   account was closed; and
   after the Australian Government is  
   satisfied that there is an adequate  
   framework imposing responsible  
   lending obligations in  
   Commonwealth, state and territory  
   legislation, an individual’s repayment 
   performance history.

• A statutory cause of action for a serious 
 invasion of privacy should be provided for in  
 federal legislation. To establish liability under  
 such a cause of action, the claimant must  
 show that, in the circumstances, he or she  
 had a reasonable expectation of privacy and  
 the act or conduct complained of is highly 
 offensive. In determining whether an 
 individual’s privacy has been invaded, the  
 court also would have to take into account  
 whether the public interest in maintaining  
 the claimant’s privacy outweighs other 
 matters of public interest—including the  
 interest of the public to be informed about  
 matters of public concern and the public  
 interest in allowing freedom of expression.

For Your Information was tabled in the Australian 
Parliament on 11 August 2008. On the same 
day it was launched publically at the ALRC 
offices by the Hon Senator John Faulkner, 
Special Minister for State and Cabinet Secretary, 
and by the Attorney-General of Australia. 
The launch, which was well attended by media 
representatives, Privacy Advisory Committee 
members and others who had been involved 
in the Inquiry, received widespread television, 
radio and print media coverage. 

When launching the report, Senator Faulkner 
indicated that the Australian Government would 
consider the ALRC’s recommendations in two 
stages:

• Stage 1 – legislation within 12 to 18 months  
 (from 11 August 2008) addressing:
   one set of privacy principles;
   credit reporting and health 
   regulations; and
   new technology.
• Stage 2:
   removal of exemptions;
   statutory cause of action for a serious  
   invasion of privacy; and
   mandatory data breach notification.
• Concurrent:
   harmonisation of Commonwealth,  
   state and territory privacy laws;
   recommendations relating to the 
   Office of the Privacy Commissioner;  
   and 
   public education concerning the 
   implications on privacy of developing  
   technology.

The Privacy Inquiry was a mammoth 
undertaking. Through the dedication and hard 
work of the ALRC Commissioners and staff, 
and the Privacy Inquiry team in particular, the 
Australian Government and other interested 
stakeholders have a blueprint for the reform of 
privacy law. For Your Information is a report of 
global significance, and addresses in detail the 
challenging privacy issues facing Australians.
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situation in which the courts lack resources and 
legislatures lack the procedural expertise and 
political will to update rules on a regular basis. 
For example, the last enactment of Alberta’s civil 
rules of court took place in 1968—before the 
establishment of a modern court system—and 
many of the rules remain the same as when first 
implemented in 1914. Civil litigation practice in 
Alberta changed significantly during the past 40 
years. Rules were added or adjusted on an ad 
hoc basis to try to keep pace and the resulting 
combination of original, special purpose and 
amended rules is confusing, not enforced in a 
consistent manner and ill-suited to modern civil 
justice needs.

Modern rules

The structure of civil rules proposed for each 
jurisdiction is similar in that the rules are shorter, 
written in plain language and often include a 
purpose statement along with the procedural 
requirements. All three reform proposals put 
guiding principles in the first part and group 
similar rules together. The revised rules proposed 
for Alberta and British Columbia are numbered 
with a first digit that corresponds to a part 
number and consolidate definitions in a single 
place. Alberta’s proposed rules are the most 
modern in terms of ease of use. In addition to 
being clearly written, they are logically arranged 
to generally follow the sequence of steps in 
a legal action and contain information notes, 
references to related rules (hyperlinks in the 
electronic versions) and part summaries to help 
rule users to understand court procedures.

Rule reform processes

The process used by reformers to assess 
litigation issues and create revised rules 
was different in each province. The following 
outlines of the reform process in each 
jurisdiction highlight the differences in project 
mandate, management approach and the extent 
of public consultation.

Alberta

In Alberta, rule reform started in 2001 when 
the Rules of Court Committee asked the 
ALRI—a professional, independent law reform 
organisation—to review the rules and make 
recommendations. The ALRI’s Board agreed to 
manage the initiative as a law reform project, 
with additional funding provided by the 
provincial law society, Alberta Law Foundation 
and the Department of Justice. The ALRI 
organised the Rules of Court project like every 
other law reform project as an open, inclusive, 
consultative effort.

The ALRI established a 10-member project 
Steering Committee, which included judges 
with experience at all three levels of court, a 
representative of the justice department and 
senior civil litigators. The Steering Committee 
set the project objectives and mandated a 
rethinking, as opposed to mere restatement, 
of the rules of court. 

Goldilocks’ 
dilemma 
‘Just right’ consultation 
in law reform

By C Hunter Loewen

In 2008, law reform initiatives resulted 
in proposals to change the rules of civil 
litigation for more than one quarter of all 
Canadians. 
 
The Alberta Law Reform Institute (ALRI) 
proposed revised rules of civil practice and 
procedure as did reformers in Nova Scotia and 
British Columbia.1 All three reform efforts set 
out to solve similar problems and came up with 
rules that are better suited to modern litigation. 
This said, reformers went about the business 
of rule review and revision differently in each 
province, and this may affect implementation 
time lines and the success of the reforms.

Public perceptions

A major problem with the civil rules of court 
in each jurisdiction is the age old issue of 
access to justice. Courts play a key role as 
places where disputes can be resolved fairly, 
provided that people have access and perceive 
the civil justice process to be a good use of 
time and money. Many Albertans state that the 
court system is difficult to use, costly and takes 
too much time. Nova Scotians are concerned 
with the delays, expense and needless 
complexity of litigation. British Columbia 
reformers observe that, although citizens need 
the civil court to solve real life problems, the 
high cost of going to court is putting the justice 
system beyond the means of most people. 
Legal professionals in modern times have 
the same duty as those who worked in the 
justice systems of previous centuries to revise 
civil rules of court to facilitate the conduct of 
‘trials ... in a more expeditious manner’ and to 
‘redress the grievances felt from the intolerable 
expense and delays at law’.2

Litigation practice changes

Another problem driving reform efforts is 
that the rules of court are out of date. 
Responsibility for setting procedural rules 
in Canada rests both within the inherent 
jurisdiction of superior courts and with the 
provincial legislatures.3 This can create a 

Cheryl Hunter Loewen
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The ALRI prepared two issues papers on the top-
ic of civil justice and procedures. One paper was 
designed for the legal community and the other 
tailored for the public and included a returnable 
questionnaire. ALRI conducted more than 40 
open meetings, hosted two public forums and 
processed approximately 800 responses based 
on the two papers. These initial consultations 
revealed the specific problems with Alberta’s 
civil justice system and litigation procedures 
urgently in need of reform and helped 
determine a working structure for the rules 
revision effort.

The Steering Committee established 10 working 
committees, including eight focused on specific 
litigation issues, one general rewrite committee 
to review every other aspect of civil procedure 
and one to address critical matters of criminal 
procedure. Each working committee included, 
on average, nine volunteers from the Bench and 
Bar and was supported by two ALRI lawyers. The 
working committee lawyers prepared research 
materials, coordinated document production, 
consolidated comments and assisted the 
working committee’s policy development efforts. 

Altogether, the working committees engaged 
the time and talents of more than 200 judges, 
lawyers and other legal professionals who 
contributed more than 30,000 hours, published 
21 consultation memoranda, reviewed more 
than 300 sets of response comments and 
recommended the procedural policies that form 
the basis of Alberta’s proposed rules of court.

The policy recommendations of the working 
committees were reviewed and approved by 
the Steering Committee and the ALRI Board.  
A small drafting committee comprised of 
lawyers with legislative expertise and a 
professional drafter was established to turn the 
policy recommendations into proposed rules of 
court and court forms. The drafting team effort 
resulted in a comprehensive draft that was 
widely distributed, posted for download on 
the ALRI’s website, open for comment for 
approximately 15 months and formed the basis 
of 11 presentations to legal groups and more 
than a dozen detailed discussions with 
the Rules of Court Committee.

Alberta’s rule reformers:

• set out to rethink civil litigation practices and  
 procedures;
• engaged in a collaborative effort that was  
 managed by an independent, full-time law  
 reform agency; and
• used iterative consultation techniques with  
 the public and legal community at the issue  
 identification, policy development and rule  
 production stages.

Nova Scotia

In 2004, the Supreme Court of Nova Scotia 
established a Rules Revision project to study and 
reform the civil rules of court under the guidance 
of a nine-member project Steering Committee. 
The Steering Committee included four justices 
of the Supreme Court and representatives of 
the barristers’ society, the Department of Justice 
and the Law Reform Commission of Nova 

Scotia (LRCNS). The LRCNS published a short 
consultation memorandum which described the 
reform effort, suggested areas in need of 
revised rules and requested input from the 
legal community. The objectives of the Nova 
Scotia reform project and procedural reform 
issues were adapted from those identified in 
Alberta’s consultations.
The Steering Committee conducted 
approximately 13 meetings with members of 
the Bar and set up eight working groups, each 
chaired by a justice of the Supreme Court, 
to investigate reform of an area of civil 
litigation or appeal procedure. The working 
groups reported to the Steering Committee 
and the reports are posted on the court 
website, with a notice that, although the 
Steering Committee welcomed the comments 
of the working groups and others, it was not 
bound to adopt any particular recommendation.

The LRCNS provided research and 
administrative support to the Steering 
Committee and working groups. Nova Scotia’s 
revision project generated approximately 100 
comments, which were posted on the court 
website. The Steering Committee considered 
the working groups’ and public comments, 
and directed a professional drafter to prepare 
revised civil litigation and appeal rules. The 
revised rules were approved by all the judges 
of the Court of Appeal and Supreme Court in 
June 2008.

Nova Scotia’s rule reformers: 

• resolved specific procedural issues identified  
 in other rule reform projects;
• participated in a court defined and directed  
 reform effort; and
• consulted with the legal community on  
 procedural areas in need of reform.

British Columbia

In British Columbia, reform started in 2002 
with a suggestion from the law society to the 
government that civil justice system issues 
should be reviewed. The Department of Justice 
created a five-member Justice Review Task 
Force (JRTF), consisting of two chief judges, the 
presidents of the Law Society and the regional 
branch of the Canadian Bar Association and a 
representative of the Attorney General’s office. 
The JRTF set up three working committees, 
including a 12-member Civil Justice Reform 
working group (CJRWG) to review access to 
civil justice issues. The members of the CJRWG 
included four judges and two masters of court, 
three senior government representatives, two 
officers of professional legal associations and 
two lawyers at large. The JRTF released six 
discussion papers—two on legal culture, two 
on themes of civil justice reform and one each 
on proportionality and defensive practice. A 
managing lawyer was hired to coordinate the 
efforts of the CJRWG. Research support was 
provided by government counsel.
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The CJRWG split into three subgroups to 
investigate more fully certain topics. The CJRWG 
published a consultation report, which included 
the recommendation that there should be 
a new set of civil rules of court based on 
principles identified in the report. Shortly after 
the publication of this report, the government 
established a five-member drafting team, 
which produced a concept draft of proposed 
rules of civil procedure.

British Columbia’s Deputy Attorney General 
and Chief Justice presented and discussed the 
concept draft rules in more than 55 meetings, 
including five with lawyer focus groups. An 
online forum was used to receive comments. 
After these meetings, the drafting team 
released a revised concept draft. The Rules 
Revision Committee and all judges of the 
Supreme Court reviewed, endorsed and, in May 
2008, recommended that the revised concept 
draft rules be adopted. 

British Columbia’s rule reformers:

• created revised rules to change the litigation  
 culture;
• engaged in a government and court led  
 reform of the justice system; and
• focused consultation efforts on the proposed  
 rules.

Implementing rule reforms

The final report on Alberta’s rule reform project 
contains a comprehensive set of proposed rules 
and court forms that create a modern code of 
civil procedure that will facilitate access to a 
fair, efficient and effective civil justice system. 
It also includes a short overview of the revised 
rules, a table to help transition from existing to 
revised rules and a draft of legislation proposed 
for enacting and ongoing maintenance of 
the civil rules of court. In addition, the ALRI 
submitted a separate report to the government 
on consequential amendments to help ensure 
a smooth implementation of the revised rules. 
The proposed rules and draft legislation 
are under review by the Rules of Court 
Committee and the government. It is 
anticipated that revised rules of court will 
take effect on 1 January 2010.

In Nova Scotia, the proposed rules are in force 
as of 1 January 2009. There is opposition from 
some members of the Bar, and a regional 
association of lawyers requested that 
implementation be delayed by three months 
so that written comments can be sent to the 
Supreme Court.4

The due date for comments on the revised draft 
concept version of British Columbia’s rules was  
31 December 2008 and the proposed rules take 
effect on 1 January 2010. Public comments of 
note concerning the revised rules include 
those of the British Columbia Law Society. In 
September 2008 the society overwhelmingly 
passed a motion at the annual general meeting 
expressing disapproval of the CJRWG report 
and revised concept draft rules. The motion 
also called for additional study with full public 
consultation on rule changes that are needed 
to improve the civil justice system.5

It remains to be seen if the extensive 
consultation done in Alberta results in wider 
acceptance and a smoother implementation of 
revised rules of civil procedure than the more 
narrowly focused discussions in Nova Scotia and 
British Columbia.

Questions for law reform

The three approaches to revising the civil rules 
of court raise a number of questions. Law reform 
bodies or governments contemplating updated, 
modified or new laws may, like Goldilocks, 
wonder if the amount of consultation is too 
little, too much or just right. Reformers also may 
consider whether getting the consultation ‘just 
right’ depends mainly on the scope, magnitude 
or impact of the proposed changes.

Governments charged with implementing and 
enforcing revised laws may ask if it is a good 
strategy to adopt a reform process that, 
although legally sound, seems to disenfranchise 
a stakeholder group that will be affected by 
the reform. A related question is whether the 
full benefit of reforms might be precluded by 
ongoing opposition to the process by which the 
reforms were developed.

Finally, does an inclusive, iterative consultation 
process add value in terms of ease and speed 
of reform implementation? More importantly, 
does it foster broad public support for revised 
laws that are perceived to be better than the 
old ones?
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