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SBS is pleased to make a submission to the Australian Law Reform Commission (ALRC) on
its Discussion Paper 79 “Copyright and the Digital Economy”.
Background to this submission
As we stated in our Submission to the ALRC dated 30 November 2012 (“Original
Submission”), SBS is Australia’s national free to air multicultural public broadcaster. Under
its Charter, provided in the Special Broadcasting Service Act (1991), the principle function of
SBS is to provide multilingual and multicultural radio and television services that extend to
online to inform, educate and entertain all Australians and, in doing so, reflect Australia’s
multicultural society.
SBS’s Charter requires it to make use of Australia’s diverse creative resources, which it does
with a combination of in-house, commissioned and acquired content. Consequently, SBS is
both a copyright owner and a user of copyright material under licence and through various
important copyright exceptions such as fair dealing. As a copyright owner, SBS is both a
member of Screenrights and the Copyright Agency Ltd (CAL) and their affiliates.
SBS supports a balanced copyright regime which encourages innovation and investment
while also maximising public access to informative, educational and entertaining content on
fair terms.
SBS’s comments on the Proposals as listed in the Discussion Paper are in broad terms as
follows.
SBS SUBMISSIONS AND CORRESPONDING ALRC RESPONSES
4. Fair Use in Australia
Proposal 4-1: The Copyright Act should provide a broad, flexible exception for fair use.
We do not agree with the Proposal to introduce a ‘fair use’ exception, replacing existing
exceptions, as set out in our letter of 23 May 2013 attached as Annexure A.
12. Orphan works
Proposal 12-1: The fair use exception should be applied when determining whether a
use of an ‘orphan work’ infringes copyright.
As stated above, we do not agree with the Proposal to introduce a ‘fair use’ exception.
Therefore, we do not support Proposal 12.1.
Proposal 12-2: The Copyright Act should be amended to limit the remedies available
in an action for infringement of copyright, where it is established that, at the time of
infringement:
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a)
b)

A ‘reasonably diligent search’ for rights holder had been conducted and the rights
holder had not been found; and
As far as reasonably possible, the work was clearly attributed to the author.

Proposal 12-3: The Copyright Act should provide that, in determining whether a
‘reasonably diligent search’ was conducted, regard may be had, among other things,
to:
a)
how and by whom the search was conducted;
b)
the search technologies, databases and registers available at the time; and
c)
any guidelines or industry practices about conducting diligent searches available
at the time.’
We agree with Proposals 12-2 and 12-3.
15. Retransmission of Free-to-air Broadcasts
SBS does not agree with Proposal 15, Option 1 to repeal the retransmission scheme or
Option 2.
We refer the Committee back to our Original Submission where we advocated:
the additional protection of the broadcast signal; and
the removal of the ‘over the internet ‘ exception to the Screenrights Part VC
retransmission statutory licence.
17. Contracting Out
Proposal 17-1: The Copyright Act should provide that an agreement, or a provision of
an agreement, that excludes or limits, or has the effect of excluding or limiting, the
operation of certain copyright exceptions has no effect. These limitations on
contracting out should apply to the exceptions for libraries and archives; and for the fair
use or fair dealing exceptions, to the extent these exceptions apply to the use of
material for research or study, criticism or review, parody or satire, reporting news, or
quotation.
We agree with Proposal 17.

ADDITIONAL ALRC PROPOSALS NOT SPECIFICALLY ADDRESSED IN SBS
SUBMISSIONS
6. Statutory Licences
Proposal 6-1: The statutory licensing schemes in pts VA, VB and VII div 2 of the
Copyright Act should be repealed. Licences for the use of copyright material by
governments, educational institutions, and institutions assisting persons with a print
disability, should instead be negotiated voluntarily.
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We do not agree with the Proposal to repeal the statutory licences.
We understand that a number of the collecting societies are preparing response to the
Committee on this proposal. Therefore, SBS would be interested in discussing the efficacy of
statutory licences and, if applicable, extended collective licensing with the Committee.
16. Broadcasting
Proposal 16-1: The Copyright Act should be amended to ensure that the following
exceptions (the ‘broadcast exceptions’), to the extent these exceptions are retained,
also apply to the transmission of television and radio programs using the internet.
SBS would like to have the benefit of reading other submissions in order to discuss this
complex Proposal with the Committee.
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Background – existing use of fair dealing provisions

1.

Reporting the news (ss 42, 103B); criticism or review (ss 41, 103A)
As leading media organisations our reporters and content producers rely daily on the certainty and scope
of the existing fair dealing provisions for reporting the news and criticism and review. These fair dealing
provisions are of long standing and as you would be aware, have been the subject of various past cases.
As a result of these cases there is now, overall, a good industry understanding of the main parameters of
these provisions. This common industry understanding allows the fast and efficient flow of information
regarding local and international news reporting, sports reporting, current affairs, and critique and review
of copyright material such as films, music, books and other material, for the overall benefit of the public
and our economy.
Parody or satire (ss 41A and 103AA)
The addition of the parody or satire fair dealing provision in 2006 has also been welcomed by our
organisations. It is regularly employed by comedians, cartoonists, bloggers and commentators to enhance
a wide array of news satire, comedy, musical parodies and visual re-imaginings of images and
photographs. Since its introduction in 2006, there has been strong use of this provision in the creation of
new media content but no known test cases by copyright owners, indicating it is working well.
Technological neutrality
All three of these well used fair dealing provisions are technology neutral, meaning that they apply
seamlessly to digital native or digitally distributed content, social media and emerging platforms.
2.

Undesirability of subsuming all fair dealing provisions into an open ended fair use
provision

We understand that you may be considering repositioning all fair dealing exceptions within a general “fair
use” provision where the prior fair dealing exceptions would be cited as “examples” of uses that might be
fair. This may be judged against a list of other criterion of what is “fair”. While we are not aware of the
precise drafting of such a provision, our concerns with such an approach are threefold:
-

every case litigating “fair use” may have a potential impact on every area of fair dealing. That is,
the scope of the exception for “reporting the news”, for example, may be affected by an unrelated
case considering what is “fair” in relation to use of copyright material for research or study. This
may have unintended consequences disruptive to existing practices in our industry.

-

Depending on what general “fairness” criteria might be expressly listed, or develop as a result of
case law, this may apply new restrictions or qualifications to the operation of the three existing fair
dealing exceptions we rely on.

-

The introduction of a “fair use” provision may result in Australian courts relying more heavily on
United States decisions on fair use to influence their judgments. This could also newly limit the
scope of these fair dealing exceptions as they current exist in Australia.

While our organisations may differ individually (and we each reserve our position) on whether any
additional “fair use” exceptions are warranted, we are united in wishing to preserve the fair dealing
exceptions for reporting the news, criticism or review and parody or satire without alteration.
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