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Australian Law Reform Commission

Level 4, Harry Gibbs Commonwealth Law Courts Building
119 North Quay

BRISBANE QLD 4000

EMAIL.: financial.services@alrc.qov.au

Dear Commissioners
Submission on ALRC Financial Services Legislation: Interim Report B (ALRC Report 139)

We appreciate the opportunity to make a submission in relation to the Australian Law Reform
Commission (ALRC) Financial Services Legislation: Interim Report B released on 30 September 2022
(Interim Report B).

MinterEllison is a leading Australian law firm. We advise major financial institutions, including banks,
insurance companies and superannuation funds, as well as specialist fund managers, platform operators,
financial advice firms, stockbrokers, and other financial intermediaries in Australia and overseas.

The views expressed in our submission are ours alone and do not necessarily reflect the views of our
clients.

We support all of Recommendations 14 to 19 in Interim Report B. Subject to our comments in this
submission, we also generally support the proposals made in the Report.

In particular:

(@) . We strongly support the proposal to upgrade the legislative hierarchy for the financial services
regime, with an Act which provides the framework for the regime and sets the standards of
conduct expected of financial service providers but delegates the role of setting the boundaries of
the regime and detailed rules where required after appropriate consultation to an independent
regulator as broadly proposed in Proposals B1 to B6.

(b) We agree that it is critical that any rule-making power should be subject to appropriate oversight
and also suggested expanding the mandate of the Financial Regulator Assessment Authority
(FRAA) for that purpose in our response to Proposal B9.

(c) We also strongly support the proposal to require consultation before making or amending the
Scoping Order or rules. As noted in our responses to Proposals B9 and B13, we believe such
consultation should be mandatory unless there is an urgent requirement to make the change
(which should be subject to appropriate oversight).

(d) We have suggested a different approach to penalties in our response to Proposals B7 and B15.

(e) We strongly disagree with the proposal to give the Minster and ASIC concurrent powers to make
the Scoping Order and rules for the reasons set out in in our response to Proposal B8.
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Proposal B2: Chapter 7 of the Act should be amended to include a power to:

a. exclude classes of products and services or exempt classes of persons from provisions of
Chapter 7 of the Act; and

b. set out detail that adjusts the scope of any provisions in Chapter 7 of the Act;

in the Scoping Order.

We agree with the proposal that the boundaries of the financial services regime should be able to be set
in delegated legislation. It is important that regulators should have the ability to adjust the boundaries of
the regime quickly to be able to respond to the rapid pace of change in the financial sector. Itis also
important to ensure that the power to set boundaries is explicitly given to an independent statutory
authority in a form that makes it clear that the authority is expected to and is responsible for ensuring that
the reach of the financial services regime is at all times appropriate.

However, we note that the Prototype Legislation only includes the current general categories of financial
product and only contains a power to exclude products from those definitions. While we acknowledge
that this reflects the approach proposed by the ALRC in Interim Report A, our concerns about that
approach remain. In particular, we do not believe there is any reason not to include the list of specific
inclusions currently found in section 764A of the Corporations Act, whether that list is found in the Act or
the proposed Scoping Order. The specific inclusions provide certainty that the general financial product
definition in section 763A of the Corporations Act does not provide.

Proposal B3: Chapter 7 of the Act should be amended to include a power vested in the Australian
Securities and Investments Commission to exempt a person from provisions of Chapter 7 of the Act by
notifiable instrument (commonly known as ‘individual relief’).

We believe that ASIC’s power to grant relief in relation to the requirements of the current Chapter 7 is
essential to its operation. However, that reflects the prescriptive nature of the current regime.

As we have indicated, we believe that the Act establishing the financial services regime should be
principles-based. In our view, the principles established by the Act should be standards that are self-
evident and not controversial. They should be principles that the community, consumers and companies
alike, can agree are the appropriate standard for providers of financial services and which ensure and
promote consumer confidence in the sector. There should not be any need to provide ‘exemptions’ from
such principles. The regulator should simply be able to make rules that prescribe how such principles are
implemented in specific situations where required (i.e. where the statement of principle alone does not
provide enough certainty to providers or where there is evidence that providers are not complying with the
spirit of the principle). The regulator should also be able to specify safe harbours for complying with the
principle and we support Proposal B16 for that reason.

Proposal B4: Chapter 7 of the Act should be amended to require that:

a. every legislative instrument made under the power set out in Proposal B2, and

b. every notifiable instrument made under the power set out in Proposal B3;

must be accompanied by a statement explaining how the instrument is consistent with relevant objects
within Chapter 7.

We strongly support this proposal.

Proposal B5: Chapter 7 of the Act should be amended to include a power to make ‘rules’.

We strongly support this proposal, provided there are sufficient controls on the process for making rules,
including strong measures requiring consultation (and providing sufficient time for proper consultation)
and ensuring there is effective oversight of the process for making rules, including the ability for
stakeholders to challenge rules on the basis of adequacy of consultation, adequacy of transition periods
and measures and whether the rule is needed to give effect to the objects of the regime and the legislated
principles. There should also be a legislated standard against which the rules can be measured, e.g. they
should be clear, concise and effective.
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Proposal B6: Chapter 7 of the Act should be amended to require that the explanatory statement
accompanying every legislative instrument made under the power in Proposal B5 must address explicitly
how the instrument furthers relevant objects within Chapter 7

We strongly support this proposal.

Proposal B7: Rules made under Chapter 7 of the Corporations Act 2001 (Cth) should not contain matters
more appropriately enacted in primary legislation, particularly:

a. serious criminal offences, including offences subject to imprisonment, and significant civil
penalties;

b. administrative penalties; and

c. powers enabling regulators to take discretionary administrative action.

We take a somewhat different approach to the ALRC on this question. In our view, the Act should require
financial service providers to comply with the rules. Failure to comply with the rules should give rise to
criminal sanctions (where intentional or reckless) and civil penalties. We would expect the penalties for
failure to comply with a rule to reflect the current penalties in the Act for serious contravention.

However, we recognise that the prescriptive nature of the rules may mean that some rules should not be
subject to such a high maximum penalty. We therefore believe that it would be appropriate for the
regulator to have the power to ‘dial down’ the penalty that would otherwise apply for breach of a rule.
Given the regulator would be reducing the penalty, we do not believe it is necessary or appropriate to
impose any limits on the ability of the regulator to do this in the rules.

Proposal B8: The powers set out in Proposal B2 and Proposal B5 should be vested in:

a. the Minister; and

b. the Australian Securities and Investments Commission.

A protocol between the Minister and the Australian Securities and Investments Commission should
coordinate the exercise of the powers.

We are strongly opposed to the proposal to provide the Minister and ASIC with concurrent powers in
relation to the same delegated legislation. Our primary concern is that having two authorities with equal
power to adjust the boundaries to the regime and to make rules will diminish the authority of both. The
proposal is likely to mean that neither the Minister nor the regulator takes responsibility for ensuring the
regime is effective and has the appropriate reach. If implemented, we are concerned that the proposal
could well lead to responsibility-shifting or ‘passing the buck’ between them. In relation to the regulator,
i.e. ASIC, this proposal will significantly diminish its authority and independence and will place it firmly
under the political control of the Minister as the Minister will be able to override any rule made by making
their own rule. It is a recipe for complexity and potential chaos.

We do not believe that that this proposal is consistent with the principles proposed by the ALRC in the
Draft Guidance for delegating legislative powers in Annexure E of Interim Report B, in particular the
principle that the law should be clear and predictable in relation to the delegation of legislative power
(p 251 of the Report). The ALRC states that:

Provisions that do not clearly allocate responsibility for making delegated legislation can
undermine the law'’s clarity, both in terms of how the law is expressed and in terms of
understanding what the law requires.

We acknowledge that a protocol between the Minister and the regulator to coordinate the exercise of the
relevant powers should diminish the risks we refer to above. It does not however eliminate them and may
to some extent exacerbate our concerns about the potential to comprise the authority and independence
of the regulator.

We are not convinced that the sources of knowledge of the regulator and the Minister are so different that
it requires them both to be given concurrent powers to make Scoping Orders and rules. As the ALRC has
proposed in Proposal B9(b), the delegated legislation made by the regulator should be subject to
mandatory and effective consultation. The Government or Treasury will therefore have the opportunity to
share its knowledge with the regulator when it is making rules. If there is any concern that the regulator
may not know of circumstances that mean that a rule should be made or changed, there should be
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protocols in place for the Government to share its knowledge with the regulator which can then make an
independent decision whether to make or change the rules accordingly.

We also expect that any rule made by the regulator will be subject to Parliamentary oversight and may be
disallowed by either House of Parliament. As the Government controls at least the House of
Representatives, it is in a position to disallow a rule made by the regulator if it believes it is not
appropriate or exceeds its mandate.

We are strongly of the view that the Act should give the power to make rules to one authority only and in
our view that should be an independent regulator, such as ASIC.

In relation to the Scoping Order, we believe that it would be appropriate for the Government to have the
authority to set the boundaries for the regime, which can be set in the first instance through the Act, and
amended through the Scoping Order. As such, we suggest that the ultimate power to make and amend
the Scoping Order, should be vested in the Minister.

However, we acknowledge that the Government is often time and resource constrained in its ability to
make delegated legislation and may also be subject to political constraints. There may therefore be merit
in giving the regulator a back-up authority to make changes to the Scoping Order. However, we would
suggest that primacy be given to the Minister in this area and therefore that the regulator’'s authority be
initially confined to proposing changes to the Scoping Order which would only take effect if not rejected by
the appropriate authority which could be either the Minister or Parliament within a prescribed period, e.g.
six months (unless the regulator determines that the change is urgent based on prescribed criteria).

Proposal B9: Chapter 7 of the Act should be amended to:

a. establish an independent ‘Rules Advisory Committee’; and

b. require the Minister and ASIC to consult the Rules Advisory Committee and the public before
making or amending any provisions of the Scoping Order or rules.

We can see merit in the establishment of an independent Rules Advisory Committee to be consulted by
the Minister and/or ASIC prior to making and/or amending both the Rules and the Scoping Order. If
implemented, the timing for consultation should be specified, i.e. whether before or after public
consultation takes place, although we would expect it to be before the commencement of the public
consultation process.

We strongly agree with the proposal to require a public consultation process prior to making and/or
amending the Scoping Order and/or rules. It is important that the requirement for consultation set out
clearly the requirement to consult with all affected stakeholders and to give them adequate time to
respond. A minimum consultation period should be specified. We believe that a 90 day minimum would
be appropriate unless the regulator has determined that the rule change is urgent — where that occurs,
the regulator should be required to state the reasons for urgency and it should be subject to appropriate
oversight. Consultation periods should also be coordinated across the sector in recognition of the fact
that consultation will not be effective when there are multiple significant proposals being consulted on at
the same time.

We note however that it is proposed that failure to consult would not affect the validity of the delegated
legislation. We do not believe that this is appropriate. The regulator should be held to the same high
standards that applies to financial sector participants. Unless the regulator has made a formal
determination of urgency, there is no excuse for not undertaking consultation. We acknowledge that it is
difficult to assess the adequacy of consultation beyond certain key process obligations (e.g. the minimum
period for consultation). However, there should be a mechanism to have the rule-making process review
including whether there is adequate consultation. The mandate of the FRAA should be expressly
extended to reviewing the delegated legislation made by the regulator, including whether there was
appropriate consultation and the FRAA should have the power to at least send delegated legislation back
to the regulator for reconsideration where the FRAA determines proper consultation did not occur.
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We note that the Draft Guidance proposes that delegated legislation should only be permitted to override
or modify the operation of an Act (including by way of notional amendments) in limited circumstances
which we support. There is no doubt that much of the difficulty of the financial services regime under
Chapter 7 of the Corporations Act stems from the use of notional amendments. In our view, if Parliament
takes a principles-based approach to the legislation, then the need for notional amendments should be
significantly reduced even if a broad rule-making power is appropriate for the activities or sector
regulated. This should be incorporated into the Draft Guidance.

Furthermore, if notional amendments are to be permitted, then we strongly support ensuring there is a
means for the principal legislation to show the existence of the notional amendments in the official text of
the legislation as proposed by the ALRC. In our view, the commentary on this point in the Draft Guidance
could be strengthened.

We also suggest that an additional safeguard to the alternatives proposed in para E.32 and discussed
later in the Draft Guidance should be oversight by an independent statutory authority in relation to the use
of the rule-making power, such as the FRAA in the case of financial regulators.

Where there is effective and independent oversight of a regulator with rule-making power, we are less
convinced of the need for sunsetting provided that oversight authority has as part of its mandate the role
of reviewing the body of rules made by a regulator and periodically requiring the regulator to justify the
continued existence of the body of rules. While we acknowledge the value of sunsetting in forcing a
regulator to review the operation of rules, we are concerned that could take valuable resources away from
more important regulatory tasks if applied as a matter of course.

We also believe that consultation is a critically important element to effective law-making and this is, if
anything, even more true for rule-making by an unelected body. We believe that consultation should be
judicially enforceable do not understand the reluctance to make it so. Regulators should be subject to
enforceable standards just as regulated entities are.

b. adequately capture the extent to which it is appropriate for delegated legislation to specify the
content of offences or civil penalty provisions otherwise created by an Act; and

We refer to our comments in response to Proposal B7 above in relation to the creation of offences, civil
penalties and the setting of penalties.

c. express the applicable principles with sufficient clarity?

We agree that the Draft Guidance expresses the principles with sufficient clarity.

Proposal B14: In order to support best practice legislative design, the Office of Parliamentary Counsel
(Cth) should establish and support a Community of Practice for those involved in preparing legislative
drafting instructions, drafting legislative and notifiable instruments, and associated roles.

We agree with this Proposal B14.

Offences and penalties

Proposal B15: In order to implement Proposal B1, offence and penalty provisions in corporations and
financial services legislation should be consolidated into a smaller number of provisions covering the
same conduct.

We agree that the range and number of offences and penalties provisions in Chapter 7 of the
Corporations Act is unnecessarily large and complex. This is particularly true when the overlap with other
provisions are considered, such as the consumer protection measures in the ASIC Act and specific
measures for regulated entities under their specific legislation.

As discussed in our response to Proposal B7, we believe a simpler approach could be adopted. In our
view the principles or standards of conduct expected of financial services providers should be articulated
by Parliament. We would expect some standards of conduct to relate only to dealings with consumers
and small businesses, while others may have more general application (such as some of those currently
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contained in section 912A of the Corporations Act). These standards of conduct should be enforceable
as should any rules prescribing conduct required of financial services providers to meet these standards,
where the regulator determinations that such rules are required after appropriate consultation. This can
give rise to a simple set of offences and civil penalties. Breach of the standards of conduct or rules
should be an offences where done intentionally or recklessly and an appropriate penalty should be set in
the legislation for intentional breaches and a lower penalty for reckless breaches. The maximum civil
penalty for breach of a standard of conduct or rule should also be set in the primary legislation, with the
regulator having the power to reduce the penalty for breach of a rule if it determines that is appropriate
after consultation.

Question B16: Should rulebooks contain ‘evidential provisions’ that are not directly enforceable but, if
breached or satisfied, may evidence contravention of, or compliance with, specified rules or provisions of
primary legislation?

We strongly support the ability of the regulator to make ‘evidential provisions’ or safe harbours which
enable financial service providers to have certainty that by following the rule they will have met the
relevant standard of conduct. We believe that this is an essential element of a principles-based regime
where enforceable standards of conduct are legislated by Parliament. While such standards of conduct
should be self-evidently appropriate, they will by their very nature be hard to apply in particular
circumstances. Where industry can demonstrate that it is appropriate to have a safe harbour in particular
circumstances, the regulator should have the ability to provide that certainty which will enhance the
efficiency and effectiveness of the sector (and the regulator should be satisfied that it will) and thereby
reduce costs for the ultimate benefit of consumers.

Simpler law design

Proposal B17: The Corporations Act 2001 (Cth) should be amended so that each offence and civil penalty
provision, and the consequences of any breach, are identifiable from the text of the provision itself.

We agree with Proposal B17.

Proposal B18: Offence provisions in corporations and financial services legislation should be amended to
specify any applicable fault element.

We agree with Proposal B17.

We look forward to continuing to engage with the ALRC as it develops the financial services legislative
framework. Please contact us if you have any questions about any aspect of our submission. We would
be very happy to participate on any discussions on proposals or recommendations for changing the
framework.

Yours faithfully
MinterEllison

Richard Batten
Partner

Contact: Richard Batten

Partner: Richard Batten
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